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Imtroduction

INTROBUCTION

1.  Background Issue

Labour migration is one of the most intensive transnational activities in the Association of Southeast Asian
Nations (ASEAN)* region. The employment of migrant workers is a significant and growing component of
total employment in this region. Poverty, the high unemployment rate, and the lack of educational
apportunities have driven Indonesian migrants abroad in search of work. This makes Indonesia one of the
biggest sending countrias in ASEAN. Every year, millions of indonesian migrant workers travel to other
countries, mostly fo Malaysia and Saudi Arabia to work. Most of them eam money in other countries and
transfer the money to their family in Indonesia. Their contribution to the accumutation of foreign revenue in
Indonesia is significantly important.

Most Indonesian migrant workers are unskilled workers, largely working in informal seclors {such as
domestic work); or performing low-skilled work (such as construction or plantation work). Many reports
convey that they have been treated badly or have to work under bad terms and congitions. Many of them
have signed an employment confract that has been drafted in a foreign language without an Indonesian
translaion. Some migrant workers reported that they had been raped or physically abused by their
employer.2 Research conducted in 2002 reparted that 48% of Indonesian migrant waorkers were paid below
the legal minimum wage, $0% did not receive their weekly rest days, and 24% had undergone physical
abuse.3 These data describe the extent fo which Indanesian migrant workers are in need of legal protection.
indonesia should give priority to setfling this problem immediately otherwise Indonesian workers will
continue {o be exploited.

Since these problems are not confined to Indonesia but are also evident in the countries fo which
Indonesian warkers have migeated the revision of Indonesian law alone will not be sufficient io effectively
ensure the protection of indonesian migrant warkers. The development of internafional relations regarding
global economic and social issues has changed significantly since 1994, when the United Nations
successfully concluded the Final Act of the World Trade Organization (WTO) Esfabiishment and managed to
implement it effectively on 1 January 1995. It is relevant to refer to the WTO here because it organizes the
liberalization of frade in the services of natural persons in which migrant workers are one of the main
actors.* They have to enter the intemational labour market in order to find a job apportunity, either as self-
employed persons or as employees. [n this sifuation, it is relevant to study the WTQ in order to discover the
role of the WTO in managing the fiberalization of the trade in services provided by migrant workers.

ASEAN is an intergovernmental organization established on 8 August 1967 in Bangkok by the five
original Member Countries, namely, Indonesia, Malaysin, Philippines, Singapore, and Thailand. Brunei
Darussalam joined on 8 January 1984, Vietnam on 28 July 1995, Lao PDR and Myanmar on 23 July
1997, and Cambodia on 30 April 1999, See: ASEAN, ‘Overview: Association of Southeast Asian
Nations’. <http:/fwww.aseansec.org/64.htm>, accessed 10 November 20035,

United Nations Commission on Human Rights, Sub-Commission on the Promotion and Protection of
Human Rights, ‘Forced Labour and Exploitation of Indonesian Migrant Workers. Working Group on

Contemporary Forms of Slavery, 28th Session’. Geneva 16 - 20 June 2003
<http://www.antislavery.org/archive/submission/submission2003-indonesia. htm:>, accessed 12
November 2005.

See: Asian Migrant Centre & Coalition for Migrants Rights, ‘Baseline Research on Racial
Discrimination against Foreign Domestic Helpers’. Hong Kong, February 2002.

General Agreement of Trade on Services, which came into force in January 1995, is the first and only
set of multilateral rules covering intemational trade in services. See: WTO, ‘GATS: Fact and Fiction’,
p- 1. <http:/fwww.wio.orgfenglish/tratop_e/serv_e/gatsfacts1004_e.pdf>, accessed at 11 October 2005.




Conflict Rules on Transnational Labour Migration

The main objective of the liberalization of frade in services is to allow natural persons who become service
providers o supply their services in a territory of one Member States of the WTO without any restriction.
This scheme recognized ‘labour’ as a factor integrated into the trade in sevices and the ‘movement of
natural persons’, ane of the four modes (Mode 1) of services defined by the General Agroement on Trade
of Services (GATS). The Annex on the Movement of Natural Persons Supplying Services specifies that two
categories of measures are covered: those affecting natural persons who are "service suppliers of a
Member", L.e. self-employed suppliers who obtain their remuneration directly from customers; and those
affecting natural persons of a Member who are "employed by a service supplier of a Member in respect of
the supply of a service" The latter condition is actually relevant to the employment of migrant warkers.
Trade liberalization on services requires the application of the principles of non-discrimination and the
efimination of trade restrictions. These two principles support globalization on the fabour market and
promote the sustainability of the trade of services. On the olher hand, in a welfare state and democralic
society, the sustainable development of frade of services must support the fair employment and wellbeing of
workers. :

Since this disseriation will concentrate on the question how ta cope with problems conceming the protection
of the rights of transnational migrant workers, it is very important to consider the meaning and the context of
glubatization based an the concept of the Intemational Labour Organizafion {IL.0).¢ The ILO strives to realize
a fair globafization for everybody, including warkers. Therefore, in its study the ILO (especially by the World
Commission on the Sacial Dimension of Globalizafion) established a concept of “social dimension of
globalization”. The meaning of “social dimension of globalization” is “the impact of globalization on the life
and work of people, on their families and their socleties”. ” Concerns and issues are often raised about the
impact of globalization on employment, working conditions, income and social protection, Beyond the world
of work, the social dimension encompasses security, culture and identity, inclusion or exclusion and the
cohesiveness of families and communities. The most important idea included in this concept is that a
balance must be maintained between “economic development” on the one hand and “human prosperity and
dignity, especially ihe prosperity and dignity of workers® on the other hand.

This dissertation will deseribe and analyse how the formal institutions at the international, regional and
national level have been involved in balancing the sustainable economic development’ and ‘the profection
of the rights of migrant workers'. It will analyse the prospect of the ASEAN coordinating common level of
protection in the ASEAN region. Furthermore, it also will describe how Intemational Labour Law and PIL
might harmoniously provide protection of the rights of migrant workers, especially for Indonesia as one of
the countries supplying the most fabour migration in the ASEAN teritory.

The main approach used In this dissertation is the Private International Law {PIL) approach, especially as
tegards how the governing law of the protection of the rights of migrant workers must be determined. This
approach will be important for ASEAN, because ASEAN needs a coordinative provision to provide a method
fo defermine the fex causae of transnationat employment relationships. This coordinafive provision will help

¥ See: Antonia Carzaniga (Economic Affairs Officer, WTO Secretariat), ‘GATS, Mode 4 and the Pattern

of Commitments’. The paper had been presented im: Joint WTO-World Bank Symposium on
Moverment of Natural Persons (Mode 4) under the GATS. WTO, Geneva, 11-12 April 2002, p.3.
<http:llwww.wto.org’eninshfiratop_ﬁelserv_c!smp_,,mev_namr _perso_april02_e.htm>, accessed 11
October 2005. Cf: Dipankar Dey, ‘Movement of Natural Persons (Mode-4) Under GATS: Advantage
Beveloping Countries’, (December 3, 2006). <http://ssrn.com/abstract=049435>, accessed 21 February
2007,

The ILO is the UN specialized agency, which seeks the promotion of social justice and internationally
recognized human and labour rights. See: the TLO Constitution, especially article 10 of the
Constitation and Philadeiphia Peclaration, <http:/fwrww.ilo.org/public/english/aboutfiloconst htmé
toc>, accessed 22 July 2005.

See: World Commission on the Social Dimension of Globalization, loc.cir.



Introduction

the parfies in the employment relationships to predict the applicable law of their relationships and to
understand the [egal consequences arisen from their relationships. The importance of these coordinative
provisions is extremely high, because it is unrealistic to expect that within the next few years ASEAN will
have its owned minimum standards of protection for migrant workers at the regional level. This legal void
makes coordinative provisions to determine the applicable law {a harmoenized PIL regulation) will be useful
and significant to help the ASEAN migrant warkers fo setlle their legal problems. A proper PIL regulation is
expecied to lead the migrant warkers to a just and reasonable protection for their rights.

2. Main Objectives of the Research

A global phenomenon relating to the existence of fransnational labour migration constitutes a vast area for
scrutinizing the invelvement of the PIL approach in determining the applicable law to protect the rights of
migrant workers. In-depth study into this subject matter definitely requires profound examination of both
Labour Law and PIL. In fact, literature on both fields of law has so far paid insufficient attention te conflictual
issues anising from Intemational Labour Law.? While the application of PIL in the setflement of iransnational
labour disputes has been practiced in some cases, this phenomenon is not often discussed in legal
commentaries, especially in the ASEAN region, Therefare, a serious observation into this field is essential,
particutarly when we notice the growing quantity of transnational labour cases that has arisen recently.
These problems are comman in numerous countries, especially where regional free trade cooperafion exists
(such as in the European Union territory), o in a region that has a direct territorial border with other
country(ies) (e.g. Malaysia is adjacent to Indonesia). In this situation, ‘common’ choice of laws rules will be
useful for solving any legal problem arising from the transnational labour migration,

This disseration is dedicated fo creating a harmonized ASEAN PIL regulation, for protecting the rights of

migrant workers; to developing a method for defermining the applicable law of such protection in the ASEAN

region in general; and particularly fo developing a more modem indonesian Labour Law, which does not
anly consider local factors, but alse intemational factors in the protection of Indonesfan migrant workers in
foreign countries or foreign workers in Indonesia. Therefore, the main objectives of the research are:

- To provide an input for the improvement and development of PiL, especially for ihe purpose of
protecting the rights of migrant workers and maintaining the balance between economic development
and workers protection;

- To anticipate the necessity of establishing legal unification of the conflict rules of the protection of the
rights of migrant workers in ASEAN, especially with regard to legal protection for the rights of migrant
workers.

in order to accomplish those main objectives, this author will analyse the European PIL approach, which
relies on the proximity approach; and the American PIL approach, which relies on the policy based
approach. This analysis will cover observation concemning the law applicable to employment cortracts, to
basic rights and eccupational rights of migrant workers, to iriangular employment ralationships and to social
security of migrant workers. Problem regarding determination of the applicable law of the matters protected
by mandatory rules or public palicy of a certain country will also be discussed. Bearing in mind that ASEAN
is a newbom 'people oriented' intergovernmental organization, assessment of the prospect of harmonisation
of law on this topic at the ASEAN level and of whether it should be harmonization of conflict nules or
harmonization of substantive law take a very important part in this dissertation. In the end of this
disseriation, the author will propose a methad to determine the applicable law to protect of the rights of
migrant workers and necessary steps via bilateral and multilateral cooperation among the ASEAN Member
States, for the purpose to achieve a better protection for the rights of ASEAN workers.

5 See: lstvan Szaszy, International Labour Law, A Comparative Survey of Conflict Rules affecting

Labour Legislation and Regulations. Leyden: AW Sijthoff, 1968, p. 69.
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3. Problems Statement

Emptoyment contracts involving migrant workers as employees have the potential of either discriminating
against the migrant worker or abusing him or her on the one hand ? or giving rise to the unequal freaiment to
the local empioyee on the ather hand.® The meaning of discriminatory treatment based on the ILO
Convention No. 111 eonceming Discrimination (Employment and Occupation) 1958 has been described as
“any disfinction, exclusion or preference made on the basis of race, colour, sex, religion, pofitical opinion,
national extraction or social origin, which has the effect of nullifying or impatring equality of apporiunity or
freaiment in employment or occupation®."" The discrimination of the migrant worker falfs within the scope of
this convention, i.e. “any distinction, exclusion or preference made on the basis of national exfraction...”.
Therefore, a migrant worker who is treated unequally vis-a-vis local workers to his or her disadvantage is
being discriminated against on the basis of national extraction.

There is also a contrary condion in — especially - developing/underdeveloped countries. In
developing/underdeveloped counires, there is a stigma that migrant warkers from developed countries (so
called expatriates) are betfer qualified than local workers {even though they are posted at the same level
and perform the same type of work, with the same experience and the same level of expertise). As a result
of this stigma local workers generally have less favourahle employment conditions, especially in the field of
remunaration and social profection, In view of the differing fmpacts the presence of migrant workers has in
the developed and developingfunderdeveloped countries, i is also important that we determine the specific
impacts of the presence of migrant workers in each region (especially in developed countries and
underdeveloped or developing countries; or in sending countries and imtigration countries). # is necessary
to identify the most appropriate strategy for decreasing or efiminating any adverse effect on the rights of
migrant workers.

The traditional PIL principles conceming the applicability of national labour faw and legislation are usually
based on an old principle, i.e. every national law should be applied in any labour relationship created within
the temitorial boundaries of the respective state {the fex loci laboris principle}.#2 Since many rights and
obligations dealt with by employment contracts are restrained by rules having public and mandatory
characteristics,” usually these rights and obligations are also bound by the local law of the place In which
the work is performed. Such strict application of this principle has various consequences. Bearing in mind
the recent developments in work and employment relationships, especially in this era of globalisation the
application of the territoriality principle may result in situations that are urreasonable of unfair or unjust,

®  This is particularly the case in developed countries, in which the local workers are better educated or

skilled workers, while migrant workers fill the ‘three-D’ jobs: dirty, dangerous and difficult. See;
Patrick A. Taran, ‘Migration and Labour Solidarity’. This can be found in Migrant Workers, (TLO
Bureau for Workers™ Activities) Labour Education 2002/4 No, 129, p. 26.

This is particularly the case in developing or underdeveloped countries, in which the migrant workers
receive better treatment than local workers.

See: ILO Convention No.111 Discrimination {Employment and Occupation) Conveation, 1958, article
1 (a).

See: Istvin Szaszy: op.cit, pp. 5-6. This principle has also been adopted by the Rome Convention 1980
on the Law Applicable to Contractal Obligation, article 6 paragraph 2 (a). Cf. Maurice V. Polak,
“Laborum Dulee Lenimen™? Jurisdiction and Choice of Law Aspects of Employment Conteacts’. This
article can be found in Johan Meeusen, Marta Pertegés and Gert Strastmans (Editors), Enforcement of
International Contract in the European Union, Convergence and Divergence between Brussels I and
Rome I. Antveerp, Oxford New York, Intersentia, 2004, pp. 326-328.

Some important matters governed by what are usuaily considered as mandatory rules are: minimum
wage determination, maximum time of an employment contract within a fixed period, maximum
period of probation, maximum working time, non-discrimination in wage determination, employes
insurance, protection for the sick employee, right to strike, protection against collective dismissal, etc.
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Such an unreasonable or unjust sifuation may be created by a confract under which workers are posted
abroad if an employee is temporarily posted by the original employer to a new place of work where the
number of fully paid day's holiday is sharter than in the original working place, if the holiday palicy valid at
this new place of work is applied (based on the fex loci faboris principle), the worker will have fewer rights to
day's holiday then he or she had before the posting. In this case, the automatic application of the fex foci
Iaboris principle can create adverse effects for the worker. Thus, other approaches to determining the
applicable right regarding the period of fully paid leave that prevents the adverse effects for the right of the
worker must be considered.

Based on these backgrounds, the main problem of this fopic is 'How should the applicable law as regards

the protection of the rights of migrant workers in the ASEAN region be determined?' This main problem wiil

be efaborated upon fo include the following legal questions, which wilk bring us to a conclusion regarding a

proper method of detemmining the applicable faw to protect the rights of migrant workers in the ASEAN

region and to developing a PIL approach in Indonesian Labour Law on this matter. These legal questions
are:

A. What s the role of internationa legal instruments {issued by the Infemational Labour Crganization, the
United Nations and the World Trade Organization), regional law (such as the European Union
community law) and nationat law in protecting of the rights of migrant workers? This will be examined in
chapters 110 3.

B. Is it necessary fo have a harmonized provision ko protect migrant workers in the ASEAN region? This
will be examined in chaplers 3and 6.

C. How should legal harmonization at the ASEAN level be realized? (Is it possible or necessary fo
establish regional law in the manner of regiona! law in the European Union? What would be the proper
fegal instrument for arranging legal protection for migrant workers?) This will be examined in chapters 3
and 6.

D. How should indonesia as a sending country in ASEAN develop its Private International Law, in order fo
provide the best legal protection for migrant workers? This will be examined in chapters 4-6.

E. What is the best PIL principie that might provide suitable legal protection for migrant workers? This will
be studied in chapter 6.

F. What should be the new legal sources of Private international Law, particularly in order to protect the
rights of migrant workers? This will be studied in chapter 6.

4. The Scope of the Research
a.  The meaning of migrant workers

The main subject of this research is the protection of the rights of migrant workers. There is more than one
scheme for profecting the workers involved in the legal relationship; and the migration in this research
always refers to “a transnational migration”."* To avoid furiher confusion about the meaning of migrant
workers we are including below an explanation of the terminclogy applied in this research and an
interpretation of that teminology. Some of the 1LO legal instruments we refer to use the term “migrant for
employment”. This term is defined as: “a person who migrates from one country to another with a view to
being employed otherwise than an his own aceount and includes any person regularly admitted as a migrant
for employment.’s Another ILO recommendation applies a similar term, “migrant worker”. This term has

¥ Some countries interpret ‘labour migration’ as a transnational migration to a foreign country or as an

internal migration within its territory. As examples, Namibia, China, Japan, Indonesia operate internal
Iabour migrations, mostly from a raral area to an urban area. See also: Public Service Union,
'‘International Labour Migration, a UNISON Discussion Paper'.
<http:/fwww.unison,org.uk/file/a2444,pdf.pdE> accessed 21 July 2008.

See: Recommendation 1.1.(a) of 11O Recommendation No. 86 concerning Migration for Employment
Recommendation (Revised), 1949 and article 11 of ILO Convention No. 97 conceming Migration for
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been defined as: “any worker participating in such migratory movements either within the counries and
temitories described in clause (a) of Paragraph 1 above™ or from such countries and terifories into or
through the countries and tertitories described in clauses (b}t and {c)*® of Paragraph 1 above, whether he
has taken up employment; is moving in search of employment or is going fo arranged employment, and
irespective of whether he has accepted an offer of employment or entered info a contract”.’®

Even though these two provisions use different terms, the meaning of “migrant for employment” and
“migrant worker” is very similar, Nevertheless, the ILO Recommendation defines the term “migrant worker”
more broadly, L.e. it does not cover only persons who are already in an employment relationship, but also
covers persons who are in the process of enfering an employment relationship, for example during the
recruitment process.

Based on both the above definitions regarding migrant workers we can make some conclusions about the

general meaning of migrant worker as defined in the ILO legal instruments:

1. The person is a worker (a natural petson who presents himselifherself fo provide work force);

2. There Is a migration from one country to another country. Consequently, the employment must alsg
be performed in ancther country (in a country fareign fo the worker).

3 Helfshe is being employed by another party.

Therefore, if we refer to this fimitation, some emphases must be clarified, to sharpen the scope of the term

migrang wotker in the ILO legal instruments:

1. It does not apply fo a migrant worker who migrates within the territory of one country;

2 It is applied to elther temparary work or for work performed for an indefinite period of ime (or at
least time limitation is beyond the context of this terminology);20

3. Itis nof applied to self-employed workers.

Nevertheless, in indonesian Labour Law, article 56 paragraph 1 Act on Placing and Protection of indonesian
Workers in Foreign Countries? regulates that the maximum period of any employment confract to place an
Indonesian warker in foreign countries is two vears and it can be extended for anofher two-year period,
Therefore, in Indonesian iaw, the employment of migrant workers should be performed under 'a temporary
employment contract’ and migrant workers are temporary workers.

Employment Convention (Revised), 1949. <http:/fwww.ilo.org/ilolex/english/convdispl.htms, accessed
13 Qctober 2006, '

This refers 1o: countries and territories in which the evolution from a subsistence form of economy
towards more advanced forms of economy, based on wage eaming and entailing sporadic and scattered
development of industrial and agricultural centres, brings with it appreciable migratory movements of
workers and sometimes their families.

This refers to: countries and temitories through which such migratory movements of workers pass on
their outward and, where applicable, their retum journeys, if existing arrangements in such countries
and territories, taken as a whole, afford less protection to the persens concerned during their journeys
than is laid down in this Recommendation.

This refers to: countries and territories of destination of such migratory movements of workers, if
existing arrangements in such countries and territories, taken as a whole, afford less protection to the
persons concerned during their journeys or employment than is laid down in this Recommendation,
See: Paragraph 1.2. of ILO Recommendation No, 100 conceming Profection of Migrant Workers
(Underdeveloped Countries}) Recommendation, 1955. <http://www.ilo.orgfllolex/english/convdispl.
htm>, accessed 11 August 2007.

Actually, the ILO Conventions arrange time limitation of an employment contract for migrant workers.
Article 8 of the ILO Convention Ne. 97 concerning Migration for Employment admits permanent basis
to employ migrant workers, while article 14 of the ILO Convention No. 143 concerning Migrant
Workers (Supplementary Provision} aranges fixed term of employment of migrant workers.

In Indonesian, it is referred to as Undang-Undang tentang Penempatan dan Perlindungan Tenaga
Kerja Indonesia di Luar Negeri, Act. No. 39 year 2004.
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b.  Specific type of labour migration: pesting of workers

This dissertation will also discuss provisions regarding the posting of workers. Within the context of
transnational worker migration, the posting of temporary workers is one of the most important problems of
European Union tabour migration.2 [n the EU region, there are several countries located closely together
with no physical national borders. This condition stimulates the temporary migration of people in these
regions, including migration for employment. Additionally, two principles relevant to this are applied in this
region: the principle of the free movement of persons and the principle of the freedom to establish. There
are no restrictions for EU citizens fo establish an enterprise (or its branch/representatives) in a country other
than their country of origin (within the EU region). Therefore, it is very feasible that a foreign undertaking
(originally from another EU member) may bring its own workers from the country of otigin and post them in
anather country within the EU region. In comparison, such principles are not available within the ASEAN,
another object of this research.

The most important regukation of migrant warkers in this context is the EU Posfing of Workers Directive.®

This Directive will be extensively discussed in this dissertation, because it has a great relevance to the main

topic of this dissertation and it will be very important as a comparison to the situation in ASEAN. If a worker

Is temporarily posted to a foreign counfry, the place of posting may apply different levels of protection as

regards the rights of workers than that applied in the original country. This creates a potential problem-
regarding the determination of the applicable law to protect the rights of migrant workers, whether the faw of

the sending country {the place of origin) or the law of the host country (the place of work) should be applied.

Monitoring the implementation of this directive is also very important in arder to get a good picture of the PIL.

approach to the protection of the rights of migrant workers in the EU region.

¢.  Migrant workers in the formal sector

This dissertation will not study the protection of the rights of migrant workers who work in informal sectors
because the scope of this sector is very broad, it varies from one country o another; and the legal status of
migrant workers in these sectors is still unclear. Informal employment usually refers to those jobs in which
either the employer or the worker, or both, do not have to comply with the existing lzbour regulations and tax
laws. Thus, an informal worker might not receive some or all of the benefits established by law such as
social security, over-ime pay, or severance payments, and might not pay taxes on eamings. 2 The exact
definition of farmal and informal seciors is sometimes arbitrary and depends on the specific research
objectives.™ For the purposes of this research, the formal sector is described as a sector subject to

It is obviously indicated by the existence of an EU Directive on the posting of temporary workers in
European Union and at a national level almost all European Union members have a national act
concerning this issue; because the Directive indicates that the implementation of this Directive must be
done based on national law of the related country.

It is recognized as The Directive 96/71 of 16 December 1996 on the Posting of Temporary Workers.
See: Laura Juarez, *“Wage differentials between formal and informal salaried workers in Mexico’. The
University of Texas at Austin Economics Department. <http:/fwww.eco.utexas.edu/Graduate/
Juarezfinformaljuarcz.pdf>, accessed 27 August 2006, This explanation is in accordance with the
definition of informal employment, which “includes all remunerative work (i.. both self-employment
and wage employment), that is not registered, regulated or protected by existing legal or regulatory
frameworks, as well as non-remunerative work undertaken in an income-producing enterprise.
Informal workers do not have secure employment contracts, worker's benefits, social protection or
workers' representation”. See: The Intermational Labour Organization, ‘ILO Thesaurus 2005".
<hitp:/fwww.ilo.org/public/libdoc/ILO-Thesaurus/english/ tr1746.htm>, 12 October 2006,

See: K. Hari, “The Informal Economy’. [1985] Cambridge Anthropology, 10 no. 2, pp. 54-58.
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regutation, wages are paid on a regular basis, taxes are levied and explicit contracts between employers
and workers exist %

The final objective of this research is to find the best way to provide legat protection for migrant workers
working in formal sectors especially in Indonesia and generally in the ASEAN territory, particular focus is on
determining a method for finding the applicable law which provides substantial justice for migrant workers.

Problems conceming how the production process should be accomplished without jeopardizing workers'
welfare and how legal prolection for warkers should be established in order to assure decent working
condition for workers without hampering global trade lead to very important issues. From the ASEAN
perspective, for which the results of this research are expected to be useful, the high intensity of labour
migration within the ASEAN countries on the one hand; and the great differences between the ASEAN
Member States' legal systems on the ofher hand will result in different levels of protection for workers.
Moreover, from the intemational perspective, the ILO has already established minimum standards of
protection for workers, Therefore, problems concerning the applicable law for migrant workers appear on the
surface. In this situation, the appticable law will be chosen from some different conflict of laws cortexts, i.e,
confiict of laws in national laws; conflict of Jaws in intemational taw (the ILO, UN and WTO regulations);
conflict of laws in regional Jaw.

d.  Legal cooperaiion in ASEAN

In the ASEAN region, based on the Ha Noi Plan of Action, there s a sfrategic plan to accelerate the freer
flow of skilled labour and professionals in the region.® ASEAN Is motivated to revitalize and refocus
cooperation on policy and strategic issues, such as the implications of economic integration and greater
trade and the liberalization of services, including the impact of the GATS on social issues.? The priority of
the Ha Noi Plan of Action on promating regional mobility and the mutual recognition of technical and
professional credentials and skills standards® stil focuses on the co-operation to alleviate the flow of
migrant workers in ASEAN territory. There are some other, more concrete, actions to manage labour
migration development, al though these are still not as progressive as developments in the EU. The most
recent coaperation regarding cooperation on the protection. of migrant workers has been issued in the
twelfth ASEAN Summit in Cebu on 13 January 2007, when the Heads of State/Government of the Member
Countries of the ASEAN made a declaration regarding the Protection and Promotion of the Rights of Migrant
Workers:' Therefore, evalualing the legal cooperation within ASEAN will give very important feedback for
developing PIL principles regarding the protection of the rights of migrant workers in the ASEAN region.
Studying such legislation and legal cooperation in the EU will be very usefu! to enrich the feedback, because
the EU has more advance legislation and more solid cooperation on this field, particularly as the EU already
has developed community law in this field.

See: Menno Pradhan and Arthur van Scest, ‘Formal and Informal Sector Employment in Urban Areas
of Bolivia’. {1995] Labour Economics 2, p. 276.

This research will focus on the legal protection for “migrant workers”, because this group of workers is
very vulnerable to unequal treatment and outright discrimination; i.e. either being discriminated against
in favour of local workers or in favour of permanent workers.

¥ See: ASEAN, °‘ASEAN Pian of Action for Cooperation on Immigration Matters’.
<http:/fwww.aseansec.org/16572.htm>, accessed 21 August 2006.

See: ASEAN, “Social Development’. <http://www.aseansec.org/8558.him>, accessed 22 Angust 2006.
It is mentioned in Joint Comununiqué the Fighteenth ASEAN Labour Ministers Meeting,
13-14 May 2004, Bandar Seri Begawan, Brunei Darussalam. <http:/fwerw.aseansec.org/16111.htm>,
accessed 22 August 2006.

See: the ASEAN Declaration on the Protection and Promotion of the Rights of Migrant Workers.
<http:/fwww.aseansec.org/19264 hti>, accessed 27 August 2007.
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g.  PIL issue: the applicable Taw determination

This dissertation will analyse the role of PIL in protecting the rights of migrant workers. There are fhree main
issues in PIL, i.e. the jurisdiction and compefence of a court to hear and determine a case; the defermination
of the applicable law of a case; and recognition and enforcement of judgements decided by a foreign court
or awards of foreign arbitrations. This dissertation will focus on the second issue only, i.e. discovering the
proper way in which to determine the applicable law fo protect the right of migrant workers, in cases where
more than one legal system is relevant in transnational employment cases.

Since originally the main legal problem in this dissertation contains transnational characteristics, interfaces
between more than one legal system are unavoidable. A legal inferface must be described as ‘collision
between more than one legal system in a legal relationship’. It covers the interfaces between national law
and regional law; or the inerfaces between national law and international law; or the interfaces between
regional law and international law. It is also refered to as “a juridical pluralism®#2 There is no hierarchy
among those legal systems, but in some points, there are cofrelations or overlaps in their conlents. It is
important fo understand this problem, in order to separate the jurisdiction of each law. As yet no legal
system for ASEAN has become avallable, therefore studying the European Union experience in developing
its conflict of laws system regarding the legal protection of the rights of migrant workers will be very useful
for evaluating the needs of the future ASEAN legal system on this matter.

The disseriation observes many rights arising from employment relationships. Such observation is
unavoidable because this dissertation will analyse fhe peculiar rights of workers and obligations of
employers, these being considered as aspects forming the ‘minimum protection’ for migrant workers, ¥ is
necessary fo describe the scope of the minimum profection at an intemnational level, at a regional level and
at a national level. From the PIL point of view, this observation is very important in order to find ‘the
applicable minimum protection for migrant workers’, which provide the best protection for the rights of
workers in transnational employment relationships.

In the effort 1o sharpen the main topic in which the PIL principles will be applied, the author will restrict the
main question of this topic, Le. the difficulty in determining when the law of immigration countries {host
countries) must be applied or when the law of the countries of origin (home countries) of the employees
must be applied, especially with a view to avoiding adverse effects on the protection of the rights of migrant
workers, particularly with regard to unequal freaiment befween local and migrant workers.

5. Research Method
5.1. Legal Systematic Approach

The topic of this study suggests that the main approach appropriate for its research is a legal systematic
approach. This approach involves converging approaches employed within the structure of PIL, International
Labour Law and Labour Law. However, considering the subjects of observation i.e. comprehending laws
and regulations and court judgments from ihe chosen regions, purposeful knowledge can only be obtained
by employing a comparative legal approach. The resulis of such an approach would provide useful input for
discussing every relevant problem and eventually for drawing conclusions in respect of each issue
discussed. Nevertheless, the comparative process and analysis results of laws and regulations currently in

#  Gee: Herman Voogsgeerd, ‘The Buropean Court of Justice and Legal Pluralism: the Case Law of the

“Four Freedoms” and the Pluralist Construction of the Legal System of the European Community’.
This paper is an integrated part of: Ige F. Dekker and Wouter G. Werner {(editors), Governance and
International Legal Theory. Martinus Nijhoff Publishers, Leiden/Boston, 2004, p. 285.




Conflict Ryles on Transnational Labour Migration

effect should be based on empirical assessment. Bearing in mind that the capacity of the author's
background knowledge Is mainy legal science, data that requires sociological or other methods of data
collecting must be refrieved from at vast existing data banks that have been collected by previous
researches and studies {such as by ILO, Asian Migrant Centre, etc.).

The main methodalogy to be employed in this research is “the legal systematic approach”.3 This approach

systematically inferprets an item of legislaion in a one legal order and analyses a norm with respect to its

position in the code’s overall structure and 'interconnected meaning’ Normally this approach is used fo
explore legal analysis within one legal order. However, because the content of this research has
fransnational characteristics, this approach will also be applied to study interfaces between legal orders

(between international law and regional law; between intemational law and national faw; between regional

faw and national law) and interfaces between substantive rules and conflict rules in order to protect the

rights of migrant workers. The research will be developed based on these following steps:

- This dissertation will exploit primary legal resources (included: firstly legisfation, i.e. ILO Conventions
and Recommendations; UN Conventions; WTO General Agreement; EU Treaties, Direclives and
Regulations; ASEAN Charter and other legal instruments: and the naticnal faw of Indonesta; secondly
court decisions in EU and in Indonesia; and thirdly existing statistical data reported by other
fesearchers), especially as regards labour migration; human and fundamental rights of workers;
employment contracts and the rights established by the employment confract; and conflict rules on
these matters. Furthermore, it will also exploit secondary legal resources {including high quality
publications relevant to those matters in books, journals, mass media reparts, efc.).

- This dissertation will be systematically divided inte four categories: a description of the topic at the
intemational level; the regional level; the national level; and legal analysis that includes a proposal for
Indonesia and the ASEAN. The choice of these categories has been determined by considering the
characteristic of the profection of the rights of migrant workers, which is dominated by mandatory
provisions. In this circumstance, there are mandatory rules at the internationat lavel that have direct
binding effect and must be applied in both regional law and national law. Fusthermore, mandatory
rules in regional law (especially in European Law) also have binding effect on the national law of the
Member States. The national law has a binding effect on the terms and congditions of any employment
relationship in its teritory. Therefore, these Jegal instruments create a web of minimum protection
levels at the intenational, regional or national levet, whereby the minimum level of protection under
national tlaw must be better or at least at the same as the minimum level of protection under regional
law; and the minimum level of protection under regional law must be better or at least at the same as
the minimum level of protection under intemationat law. It is necessary o defermine the stage of
pratection at each level based on these minimum protection layers, and to assess whether or not the
application of the PIL approach for determining the applicable law for the protection of migrant
workers will create adverse effects for the workers.

Further explanation about the four categories is as follow:

a. At the intemational level, we elaborate upan the lenal protection for migrant workers provided
for in intemational legal Instruments issued by the ILO, the UN and the WTO and the existing
conflict rules for determining the applicable law for the profection of the rights of migrant
workers in these legal instruments. The legal instruments of the ILO have to be scrufinized,

B oA simple explanation regarding the legal systematic approach can be found in: John K, Hanft, ‘A

Model for Legal Research in the Electronic Age’. Witkin Legal Institute, Legal Reference Service
Quartetly, Volume 1743, 1999, pp. 77 et seq. <http:/iwww.witkin.com/pages/eff_legal_research_
pages/research,_model_age.htm>, accessed 27 October 2005,

See: Matthins Grabmair and Kevin D. Ashley, ‘Towards Modelling Systematic Interpretation of
Codified Law’", Jurix Conference, 2005, <www.starlab.vub.ac.be/.../presentations TURIX %:202005%20
Presentation%20Grabmair%208&%20Ashley_wv.ppt>, accessed 12 August 2008,
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since the ILO is the specialized UN agency seeking the promotion of social justice and
internationally recognized human and Jabour Aghts. it also sets minimum standards for basic
labour rights 3 The UN legal instruments also come in for scrutiny because they set global
minimum standards for human rights. The WTO manages the liberalization of international
trade, including the liberalization of trade in services, whereby the freedom for natural person
ta provide services is also arranged in the GATS scheme. This relates to the obligation of the
Member States not only to eliminate any restriction to trade in the services of natural persons,
but also to protect the rights of workers, The ILO, the UN and the WTO have worked
systematically fo execute the application of infemational tabour standards. The UN has
gstablished human rights regarding the protection of migrant workers and their family
members; the ILO has established intemational labour standards for the protection for migrant
workers and the WTO has promoled the trade of services, which comply with the
internationally recognized core labour standards established by the JLO. Based on these
backgrounds, the author believes that the three intenational organizations have an important
tole in protecting the rights of temporary migrant workers.

b. At the regional level, this dissertation will look at EU law and the existing legal cooperation in
ASEAN concerning legal protection for migrant workers and the existing confiict rules for
determining the applicable faw for the protection of the rights of migrant workers in these legal
instruments. This study also aims fo assess the necessity fo establish a harmonized PIL
provision at ASEAN level. Understand the experience of other regional cooperation schemes .
in establishing their regional law is also very important. The author believes that the European
Union has the most ‘well established regional faw’ concerning this matier. Even though the EU
law is not to be refied upon in the ASEAN region, understanding of the EU experience in
developing its legal system will provide valuable food for thought for ASEAN's leaders and
scholars. Since the EU has a number of specific provisions on the protection of the rights of
migrant workers (including conflict of laws and rules related o that matfer) and ASEAN does
not have these as yet, it will be useful to anaiyse the way in which the EU developed its
confiict rules as a basis for developing the “prospective conflict rules” for ASEAN region. At the
regional level, there is no description as regards substantive law of the protection of the rights
of migrant workers, because the purpose of this part is o propose the method for finding the
proper applicable law for the protection of the rights of migrant workers for ASEAN, which is
merely part of the conflict rules.

¢. At the national level, in view of the fact that the objective of this research is to develop
Indonesian PIL and Labour Law, this dissertafion will describe Indonesian law regarding the
topic thoroughly. It will explore the level of protection under Indonesian faw and compare it with
the relevant protection under intemational law. Comparison between Indonesian law and
reglonal law will not be made here as ASEAN does not as yet have any regional law

d. In its legal analysis, this dissertation will indicate the intensity of the legal cooperation in
ASEAN (in comparison with legal coaperation in the EU region) and ihe prospect of developing
the ASEAN legal system. The possibility of ASEAN creating a unified legal system and legal
harmonization regarding the protection of the rights of migrant workers will also be examined.
Finally yet importantly, this dissertation will analyse the prospect of a PiL approach for ASEAN
and Indonesia, which will provide legal certainty and substantial justice to protact the rights of
migrant workers, Such matiers are generally regulated in mandatory rules and can be found in
substantive rules rather than in conflict rules. Therefore, it is unavoidable that this dissertalion
will also scrutinize substantive law regarding the legal protection of the rights of migrant
workers.

% See: Intemational Labour Organization, ILO Mandate’. <http://www.ilo.org/public/english/about/

mandate.htm>, accessed 23 October 2005.
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§.2. Comparative Approach

A comparative approach is essenfial to this study and will therefore be applied in this research. In his writing,
Grileit defined the term 'fo compare’ as being ‘to observe and to explain simitariies and differences, the
emphasis can be sometimes in differences and at other times on similarities’® In this disserfafion, this
comparative approach will be simply interprefed as “an intellectual activity with law as its object and
comparison as its process™¥

Onee the differences, similariies, and commonalities among the compared subjects have been identified, a
comprehensive analysis of these will be made, with particular focus on issues relevant fo fransnational
labour problems, before the author finally proposes “common principles” of PIL for determining the
applicable law for the protection of the rights of migrant workers at the ASEAN level as well under
Indanestan law. Explanations in this study will provide a basis for predictions and may contribute to sclentific
knowledge, especially on PIL, intemational Labour Law and Labour Law. At the end of the comparative
study, the author will propose a general theory regarding the determination of the applicable law for the
protection of the rights of migrant workers, which in the long term might be useful for developing Indonestan
PIL and the future ASEAN reglonal law.

The “common principle” of PIL will be proposed after the author compares some existing PIL approaches,
espedially the traditional PIL (which determines the applicable law by ulilizing the most important connecting
factors of the case) and the modern PIL (which determines the applicable law by considering the confent of
the relevant provisions}. The main goals fo be achieved by the author are to provide iegat certainty and
substantial justice for the protection of the rights of migrant warkers.

The main objective of this study is to delineate the legal reasoning fn legislations or court decisions.
Therefore, this study wilt focus upon comparing the content of the relevant legislations and court decisions
of each region, It will cover explanations about the differences and similarities of the UN, ILC and WTO in
protecting the rights of migrant workers; the similarifies and differances of EU and ASEAN in their legal
cooperafion; the similarities and differences of the conflict rufes available in the UN, ILO, WTO, EU, ASEAN
and Indonesian legal provisions. As regards interfaces between some legat orders, the main purpose of the
comparative study is fo find the similariies and differences in determining the lex causae for the protection
of the rights of migrant workers at the intemational, regional and national level,

6.  Writing Organization

This dissertation will be divided info sight chapters, which are more elaborately described, as foflows:

- Chapter I substantive rules in International Law,
This chapter will describe legal protection for migrant workers under the substantive law in
international laws estabfished by the UN, the ILO and the WTO. it will include analysis of the
contribution of those three infemational organizations in setting up infernational standards for the
protection of the rights of migrant warkers. The focus of this part is to discover intemnafional
standards for the protection for migrant workers as these are aranged in the intemational legal
instruments, It also will analyse how the balance of sustainable economic development and
protection of the rights of migrant workers can be realized by international law.

- Chapter Ii: conflict rules in European [aw.

See: Esin Oriicii, “Unde Venit, Quo Tendit Comparative Law?” This can be found in Andrew Harding
and Esin Orlicit, Comparative Law in the 21st Century, The Hague/London/Boston, Kluwer Academic
Publishers, 2002, p. 8.

See: K. Zweigert and H. Kitz, An Introduction to Comparative Law, Third Edition. Clarendon Press,
Oxford, 1998, p. 2.
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Introduction

This chapter will describe the existing conflict rules in European law as regards the protection of
the rights of migrant workers. It will analyse the use of the PIL method in European Law, in
determining the applicable law for the protection of the rights of migrant workers, which is available
in the EU Direclives and Regulations, as well as decisions of the European Courl of Justice.
Chapter Il legal coaperation in ASEAN.

This chapter will describe and analyse the existing legal cooperafion in the ASEAN region,
especially conceming the protection of the rights of migrant workers. It will describe the nature of
legal cooperation in the ASEAN region, the intensity of-the legal cooperation In ASEAN and wil
analysa the possibility of establishing legal harmonization regarding the protection of the rights of
migrant workers in that region.

Chapter IV: substantive rules in Indonesian law.

This chapter will describe the legal protection for migrant workers under Indonestan national laws.
it will describe the national minimum standard of protection for migrant werkers under Indonesian
law and analyse the legal problems in Indonesia that serve to aggravate the cument crisis of
workers' profection in Indonesia.

Chapter V: conflict rules under Indonesian law.

This chapter will examine the extent to which Indonesian law applies a conflict of laws approach in
determining the applicable law for the protection of the righis of migrant workers in its territory. i
will also describe the previous effort to develop Indonesian PIL in a codified legistation.

Chapter VI: legal analysis and proposal.

In general, this part will evaluate the future of the PIL approach in protecting migrant workers
especially in relation to the trend of legal harmonization concerning that probler at the international
level. At the national level, this part will analyse the best alternative conflict rules to for cotrecting
the adverse effect of the application of the fex loci faboris principle for the protection of migeant
workers, especially within the context of developing the indonesian Pil. approach to profecting
migrant workers. Af the regional level, this part will analyse the possibility and necessity of
developing a unified law for the legal protection of migrant workers; and of predicting the most
suitable legal instrument to deal with the problems. It will also analyse the prospect of legal
cooperation playing a role in the protection of the rights of migrant workers, by understanding the
nature of locse regionalism® in the ASEAN region, and the need of ASEAN to develop a more
setfled institutional cooperation, especially to anficipate the irend of regionafism and globalization
around the world. The final result of this part is a proposition regarding a harmonized protection of
the rights of migrant workers by way of compulsory ratification of the ILO core conventions by the
ASEAN Mermber States and harmonisation of conflict rules (PIL rules) as regards that matter; and a
proposition regarding a unified PHl. method for determining the applicable law in Indonesian PiL, for
the purpose of providing a proper protection of the rights of migrant workers.

Chapter Vill; Conclusion.

The author will make brief conclusions covering all legal questions arising from this research.

38

Based on the loose regionalism principle, ASEAN maimain ‘a policy based’ cooperation {instead of
‘rule-based’ cooperation), therefore, legal harmonization in the ASEAN region seems not suitable to
the nature of the ASEAN regionalism, For further information, see: Bajuseto Hardjowahono, The
Unification of Private International Law on International Commercial Contracts within the Regional
Legal System of ASEAN. Ulrik Huber Institute for Private International Law, Groningen (the
Netherlands), 2003, p. 148,
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This section will cbserve substantive law conceming the protection of the rights of migrant workers aranged
by three intemational organizations, i.e. the Intemational Labour Organization, the United Nations and the
World Trade Organization. This observation is very important, especially in order to understand the human
rights of migrant workers and thelr family members as well as the intemational minimum standards arranged
by the ILC, which must be considered as an ideal minimal floor of rights. These International minimum
standards of profection together with the human rights of migrant workers and the family members
established by the UN play a very important role in the rules governing the intemational frade in services by
natural persons as arranged by the WTO.

The organizafion of this dissertation is based on the sequence of involvement of the ILO, UN and WTO in
dealing with the protection of the rights of migrant workers. Since the ILO started to manage the protection
of the rights of migrant workers in 1939 by issuing the ILO Convention No. 66 conceming Migration for
Employment, the author wil discuss the wark of the ILO first. The work of the UN towards establishing the
human rights of migrant workers and their family members will then be analysed. This will be followed by the
latest developments conceming the trade in services by natural persons and the efforis of the WTO fo
maintain the sustainable development of profitable migration for employment activities. This section will be
concluded with a comparative study of the legal protection established by the ILO, the UN and the WTO and
their involvement in the implementation of such protection at nationat level.

1.1. Introduction

The International Labour Organization is a United Nations specialized agency, which seeks the promotion of
social justice and internationally recognized human and labour rights. The ILO's mandate includes the
formulation of intemational fabour standards in the form of Conventions and Recommendations,® the
provision of technical assistance,® the improvement of independent employers' and warkers' organizations
and the provision of training and advisory services. Therefore, it is difficult fo deal with infernational labour
affairs without reviewing the work and contributions of the ILO In the development of [abour matters.

To implement its mandate and fo achieve its objectives, It is essential for this crganization to anticipate and
adjust its strategies to enable itself to adequately respond to the constantly growing challenges resuiting
from the inevitable globalization process that takes place in almost every aspect of human life. Being
conscious of this changing world, ILO defines globalization as:

“a process of growing independence between all paople within this planet. People are linked together economically and
socially by frade, -Investment and govemance. These links are spurred by market liberalization and information,
communication and iransportation technologies® 4

From this definition, one may construe the typical borderless human living environment where people are
more interdependent and closely knitted one to another in a single and intertwined global market. Affhough

¥ These two ILO instruments are setting minimum standards of basic labour rights, especially on:

freedom of association, the right to organize, collective bargaining, abolition of forced Iabour, abolition
of child labour, equality of opportunity and treatment, and other standards regulating conditions across
the entire spectrum of work related issues. Those sectors are concluded in ILO Conventions and called
as the ‘fundamental ILO Conventions’. See: ILO International Training Centre, Fundamental L0
Conventions®. <http:l/www-old.itcilo.erg/actrav/engl.ish/about!aboutmfundamenta.ls.htmb, accessed 11
February 2006.

The technical assistances are primarily provided in the fields of: vocational training and vocational
rehabilitation; employment policy; labour administration; Iabour law and industrial relations; working
conditions; management development; cooperatives; social security; labour statistics and cccupational
safety and health. See: IL.O, ‘Fields of Action’. <http:/fwww ilo.org/public/english/about/index. htms.,
accessed 11 February 2006.

See: ILO Bureau for Worker Activities, ‘Globalization’, <http:/fwww.ilo.org/public/actray-
english/teleam/globalfilo/globe/mew_page. htm>, accessed 11 February 2006.
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not expressly stated in the above definition, i also signifies the implication that globalization will bring about
more rigorous compstiion amongst individuals and legal entities in their effort to gain from their economic
activities.

It is evident that globalization is, direclly or indirectly, responsible for the growing intensity of the
transnational movement of workers and emergent frends in international or national policies to deal with
issues on migrant workers.#? Since the esiablishment of the World Trade Organization in January 1995, due
fo its role as an organization for trade liberalization, a forum for governments to negofiate trade agreements,
and also as a forum for governments to setile their international frade disputes, globalization has become an
inevitable phenomenon, I operates a system of infernational trade rules®® From the intemational
employment perspective, the essence of globalization probably relies a great deal on the need to provide
good conditions for pariies in employment refationships to enable them o maintain a balanced and fair
refationship. The 1LO established the World Commission on the Social Dimension of Globafization* that
conducts studies into fair globalization, and also into recognizing the potentials of globalization process in
fulfilling the needs of employees to have favourable working conditions within a global setting.

The movement of persans across state borders to work on foreign soil is as old as the notion of the stale
itself, especially in countries with adjacent borders to each other (such as the Netherlands, which is directy
adjacent to Germany and Belgium). In recent times, progressive developments in the {ransportation system
and the tight corpetition amongst transportation companies even enables people to move much more
easily and farther across the globe, Labour migration has become the major sowrce of support for poor
families in developing countries4s The Global Commission on International Migration observed that:
“international migration contributes to the development of countries of destination by filling gaps in the labour
market, by providing essential skills and by bringing social, culfural and inteflectual dynamism to the
sociefies that migrants have joined”#8 Therefore, one of the most remarkable phenomena of the human

“2 It one looks at the main principles on globalization, i.e.: the most favoured nation principle and the

national treatment principle, it is obvious that both principles would improve the progress of global
trading (including trade of services by migrant worker). One of the impacts of this globalization is the
effort to establish labour markets integration (see: article V bis General Agreement on Trade in
Services. <http:/fwww.wio.org/english/docs_eflegal_e/26-gats_01_e.htmtfarticle%20Vbis>, accessed
11 February 2006. According to the official comment to this article, such integration provides citizens
of the parties concerned with a right of free entry to the employment markets of the parties and
includes measures concerning conditions of pay, other conditions of employment and social benefits.
Although no valid data concerning the causal relationship between increasing worker mobility and
globalization is yet available, the most important effect of globalization on worker moebilization is that
it provides greater opportunity for worker to find a job in a foreign country.

See: The WTO, “What is the World Trade Organization?’
<http:/fwew.wio.org/english/thewto_e/whatis_e/tif, e/factl_e.htm>, accessed 11 February 2006.

The main aim of ILO is promoting decent work for all. Therefore, JLO must be very careful in
anticipating the impact of globalization on employment relationships, because based on trade
Tiberalization, unskilled and uneducated employees would undoubtedly become the sufferers. The
World Commission on the Social Dimension of Globalization arranged two important studies
conceming globalization: A Fair Globalization, The Role of the ILG and A Fair Globalization:
Creating Opportunity for All. These studies premeditated all conditions in globalization era that must
be satisfied to create decent work and faimess for all stakeholders in employment relation.

See; Judith van Doom, ‘Migration, Remittances and Development’. This paper can he found in
International Labour Organization, Migrant Workers (Labour Education 2002/4 No. 129). Geneva,
2002, p. 48.

See: Ryszard Cholewinski, ‘Protection of the Rights of Migrant Worker and Members of their Families
under the UN Migrant Workers Convention as a Tool to Enhance Development in the Country of
Employment’.  <htip//www.ohchr.org/english/bodies/cmw/docs/cholewinski.doc>,  accessed 22
January 2007.
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resources development in the past two decades is the significant increase of migrant workers around the
world# To illustrate this phenomenon, the following TABLE [ describes the job market statistics in some
leading “exporting” countries in Asia.

TABLEI

Average Annual Number of Workers Originating in Labour Sending Countries of Asia in 1980-1999%
Sending country/Receiving 1080-84 1985-89 1990-94 1995-99

region

South Asia

Bangladesh 53,000 78,000 174,100 262,000 (95-98)
Number of clearances {land)

india 223,500 139,800 207,225 400,275 (95-98)
Number of clearances

Pakistan 124,500 76,800 143,000 127,075 (35-98)
Number of clearances

Sri Lanka 31,300 18,900 52,300 164,312
Number of clearances

Nepal — — — -

South-East Asia

Indonesiz 24,400 63,500 118,000 321,300
Number of clearances

Philippines 274,000 353,900 471,600 562,000
Number of clearances

Thaifand 60,100 89,600 86,800 193,100
Number of clearances

Vietnam — — - —

East Asia

China 37,600 61,100 135,000 275,000
Number of clearances

If we refer 1o the TABLE | above, it is abvious that growth in the annual average labour migration has more
than doubled within only two decades, with the exception of that in Pakistan. The number of migrant workers
in Pakistan in 1995-1998 had decreased slightly more than the annual average for 1990-1994. There is no
specific explanatery analysis accompanying the above table 1o explain the cause of this decreased
migration. However, there are some possibilities that may have influenced this situation, such as tougher
competition between the Pakistani workers and foreign workers coming from other sending counfries, the
increasing number of the job opportunities in the local jotr market, the intemal palicy of the government by
applying certain quotas on the maximum number of rigrant workers, etc.

1.2.  Scope and Definition

The meaning of “migration™*® was described as the “movement (of pecple or animals} from one country or
region o another”. Within the context of s study, such movements wil only focus on the transnational

T In 2002, 175 million people lived outside their country of origin, 100 million of whom were migrant

workers. See: Samuel Sim8n Velasco (Director ILO Bureau for Workers’ Activities), ‘Editorial’, This

paper can be found in International Labour Organization, Migrant Workers (Labour Education 2002/4
No. 129). Geneva, 2002, p. vi.

See: Intemnational Organization for Migration, Labour Migration in Asia: Trends, Challenges and
Folicy Responses in Countries of Origin. Geneva, 2003, p. 16.
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movement of people, more specifically, the inter-couniry passage er cross-border movement of workers.
Therefore, the meaning of “ranshational migration” will be described here as: “the movement of persons
from one country to another country™.

It is quite interesting to realize that the ILO does not provide a general definition of warkers, because in fhe

ILC lega! instruments the definition of workers is always interpreted in 2 certain context (such as part-time

workers, older workers, seafarers, frontier workers, seasonal workers, etc.). Therefore, the author uses the

definition in @ secondary legal resource, i.e. in a legal dictionary. The meaning of a worker®® can be

described as: 1. One who labowrs to attain an end; especially a person employed fo do work for another, 2.

A person who offers to -perform services for compensation in the employ of anather, whether or not the

person is so employed at a given lime. Based on these descrptions, there are some essential

characteristics of a worker:

- Hefshe must work for somebody else as an employee;™

- Even though the work is permanent work, there is a certain time at which the work will be terminated
(as an example when the worker reaches hisfher pensionable age};

- He/she must be entitfed to receive a salary or other means of remuneration as compensafion for the
work or services that he or she provides.

If we refer to the ILO legal instruments, one may find a term somewhat similar to the term migrant worker,
i.e. “migrant for employment”. This term is described as: “a person who migrates from one country to ’
another with a view to being smployed otherwise than on his own account and includes any person regularly
admiltted as a migrant for employment™52 While in other ILO Recommendations, the term migrant worker is
actually used to mean: “any worker parficipating in such migratory movements either within the countries
and teritories described in clause (a) of Paragraph 1 above® or from such countries and territories inte ar

# See: Bryan A. Gamer, Black’s Law Dictionary, 8" edition, West Publisher, 2004,

<https://international, westlaw.com/>, accessed 10 August 2006.
30 gee: Thid.
51 Hefshe is specifically working under an employment contract, not any other kind of contract (such as
construction working agreement, contract of internship, etc.). The main essence of this type of contract
is the common fact that relationship between worker and employer is not footed on an entirely equal
basis. Bven in cases where a skilled worker might work on the basis of hisfher expertise in certain area
of work, the fact remains that he/she has to work under working condition usually predetermined by
employers. It is not uncommon for an employer to offer terms regarding the working conditions before
the contract is agreed and signed by the parties. But if we look at the conclusion of transnationat
employment contracts, especially where employees are recruited throngh a temporary agency, it is not
usual for the parties to meet to each other interpraesentes. Negotiations concerning working conditions
are therefore very limited, and mostly in the area of salaries and working time. Afterwards, these
employees have to perform their work under the pre-existing working condition according to the
company regulation. This is one of the reasons to assume that the position of the parties in an
employment contract is not as equal as parties in many other contracts of services, especially in the
field of business and commercial contracts. CE: Joyce P, Jacobsen and Gilbert L. Skillman, Labour
Markets and Employment Relationship, a Comprehensive Approach. Malden, Oxford, Carlton:
Blackwell Publishing, 2004, p. 252. Employees are indeed placed in a subordinated binding
relationship with the employer. See: Marie Agnes Sabirau Perez, *Changes to the Law Applicable to an
International Contract of Employment’. [2000] Intemational Labour Review Volume 139, Issue 3.
See: Recommendation L.1.(a) of ILO Recommendation No. 86 concerning Migration for Employment
Recommendation (Revised), 1949 and article 11 of IO Convention No. 97 coneeming Migration for
Employment  Convention  (Revised), 1949, The full text can be found at
http:f/www ilo.org/ilolex/english/convdispl.htm.
This refers to countries and territories in whick the development from a subsistence form of economy
towards more advanced forms of economy, based on wage earning and entailing sporadic and scattered
development of industrial and agricultural centres, brings with it appreciable migratory movements of
workers and sometimes their families.
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through the countries and territories described in clauses (b)® and (¢} of Paragraph 4 above, whether he
has taken up employment, is moving in search of employment or is going fo amange employment, and
inespective of whether he has accepted an offer of employment or entered info a contract.s

Based on these descriptions of migrant workers, some important elements can be idenified regarding the
scope of migrant worker according to the relevant ILO legal instruments:

1. The person is a worker (a natural parson who avail hinvherself to work);

2. It involves a fypical migration of that person from one country to another;

3 The worker is being employed by another party;

4, The employment is performed in & country other than the warker's country of origin.

When put info the perspective of the main subject of this study, the concept of worker will be described here
as:

"A natural person who works for another party, whereby the work is performed in a country ather than hisher country of
origin, and In ratum for which hefshe would be entitled to financial remuneration, social protection and other rights at
work™.57

1.3.  Protection of the Rights of Migrant Workers by the International Labour Organization

The ILO has a mandate to protect and regulate employment conditions around the world. It has regulated
some Conventions and issued some Recommendations conceming the protection of migrant workers. The
most imporiant recent ILO instruments (relevant to the fopic of this dissertation) to be discussed are:
Convention No. 87 {1949) concerning Migration for Employment, Convention No. 143 (1975) concermning
Migration in Abusive Condition and the Promotion of Equality of Opportunity and Treatment of Migrant
Workers, Recommendation No. 86 (1949) concerning Migration for Employment, Recommendation No. 100
(1955) conceming the Profection of Migrant Workers in Underdeveloped Countries and Terriories, and
Recommendation No. 151 (1975) concermning Migrant Workers.

There are two important ILO legal instruments related to amangements for migrant workers, i.e. ILO
Conventions and [LO Recommendations. ILO Conventions are binding legal instruments, only if a country

* This refers to countries and territories through which such migratory movements of workers pass on

their outward and, where applicable, their return journeys, if existing amrangements in such countries
and teritoties, taken as a whole, afford less protection to the persons concerned during their joumeys
than is laid down in this Recommendation.

This refers to countries and temritories of destination of such migratory movements of workers, if
existing arrangements in such countries and territories, taken as a whole, afford less protection to the
persons concerned during their journeys or ermployment than is laid down in this Recommendation.
See! Recommendation 1.2. of ILO Recommendation No. 100 concerning Protection of Migrant
Workers (Underdeveloped Countries) Recommendation, 19535.
<http:/fwww.ilo.org/ilolex/english/recdispl.htm>, accessed 12 August 2006,

If one refers to the rights at work stipulated in the Declaration on Fundamental Principles and Rights at
Work initiated by the ILO and reaffirned by all 181 ILO's member States, the rights at the workplace
include 4 categories:

- Freedom of association and the right to collective bargaining;

- Freedom from forced labour;

- Freedom from child labour; and

- Freedom from discrimination in respect of employment and occupation.

The declaration is expected to provide a “social floor” for the global economy. See: International
Labour Office: “Understanding Rights at Work: ILO Declaration on Fundamental Principles and
Rights at Work’, p.1. The fulf text can be found at:
<http:/ivwww.ilo.org/dyn/declaris/DECLARATIONWEB. DOWNLOAD_BLOB?Var_DocumentiD=47
51> accessed 12 August 2006.
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ralifies them. Yet there is an exception for the core ILO Conventions,® which constitute the core ILO
minimum standards of protection. These Conventions are legally binding and Members are obliged fo
implement these conventions on the basis of their ILO membership, and not on the basis of the ratification
thereof # This obligation is established by the Declaration of Fundamental Rights and Principles at Wark,
which was adopted by the 86 session of the International Labour Conference in June 1898.% Meanwhile,
ILO Recommendations are intended as guidelines for national legislation and palicies of the Members. They
are not subject fo ratification; thus, they are not directly binding legal instruments and there is no legal
obligation for a State to implement them.® Even though 1.0 Recommendations do not have direct binding
effect, the Members should refer fo these legal instruments in their policy making; because it is expressly
stated that the Members shall report to the Director General of the Intemational Labour Office on the
position of the law and the practice in their country regarding the mafters dealt with in the ILO
Recommendations.®

The ILO has been involved in the protection of migrant workers since 1933, when it issued ILO Convention
66 (1939) conceming the Recruitment, Placing and Conditions of Labour of Migrants for Employment. The
focus of this Gonvention is actually about the recruiting, placing and employment conditions (equality of
treatment) of migrant workers. It was revised in 1949 by Convention No. 97 conceming Migration for
Employment. Following the coming inte force of the fatter Convention, Convention No. 66 is no longer open
to ratification, Hence, Convention No. 66 never came info force, because it was withdrawn by the ILO
Conference on 30 May 2000. Moreover, in fact most of the scope of regulation in Convention Na. 66 s
covered by the Convention Mo. 86 and its annexes; therefore, there is no necessily to apply both
Conventions at the same fime. Later on, Convention No. 143 (1975} concerning Migration in Abusive
Conditions and the Promofion of Equalily of Opportunity and Treatment of Migrant Workers was regulated
praviding supplementary provisions, especially provisions conceming the trafficking of clandestine, irregular
or fllegat workers and measures to eliminate such practice.

13.1. Convention 097 concerning Migration for Employment (Revised 1949)°

This Convention defines the notion of migrant worker as mentioned in the previous part of this dissertation,
but than it excludes frontier workers, short-term entry of members of the liberal professions and artists, and
seamen from the scope of migrant worker.® This means that these ihree groups are not protected by this
Convention, while nobody can dispute that in reality we find a lot of problems arising in connection with
these fypes of workers.

This Convention established some rights and obligations for the ratifying Member States:

3% The core ILO Conventions consist of § fundamental ILO Conventions, ie. two pivotal Freedom of

Association Conventions (Nos 87 and 98), Equal Remuneration Convention (No. 100), Forced Labour
Convention (Nos 29 and 105), the Discrimination (Employment and Occupation) Convention (No.
111}, Minimum Age Convention (No. 138), the Worst Forms of Child Labour Convention (No. 182).
See: Breen Creighton, “The Future of Labour Law: Is There a Role for International Labour Standard?’
This paper can be found in: Catherine Barnard, Simon Deakin and Gillian S. Morris (editors), The
Future of Labour Law ; Liber Amoricum Bob Hepple QC, Oxford: Hart, 2004, p. 267.

See: Lee Swepston, ‘International Labour Conference: ILO Declaration on Fundamental Principles and
Rights at Work and Annex, Introductory Note’. International Legal Materials, Vol. 37, 1998, p. 1233.
See: Lee Sweepton, ‘Human Rights Complaint Procedures of the International Labour Organization’.
This paper can be found in: H. Hanoum (editor), Guide to International Human Rights Practices, 3rd
Edition. Ardsley, New York: Transnational Publisher Inc, 2004, p. 86.

See: article 19 paragraph 6 (d) of the IL.O Constitution.

Date of coming into force: 22 January 1952,

See: article 11 paragraph 2 of Convention No. 97.

59

61

62
63

2]




Conflict Rules on Transnational Labour Migration

1. Transparency

Each Member State has fo make available on request to the Intemational Labour Office and to other
Members any information on: national policies, laws and regulations relating to emigration and immigration;
special provisions conceming migration for employment and the conditions of work and livelitood of
migrants for employment; and general agresments and special arrangements on these quesfions concluded
by the Member. They also have fo maintain an adequate and free service to assist migrant warkers, and in
particular to provide them with accurate information.t

Access to information is very important for every stakeholder (stch as: prospactive migrant workers, migrant
workers, employers, employment agencies, elc.) as well as other Member States. Such information will
provide legal certainty and increase the predictability of the rights and obligaions of the parties arising from
their employment relationship. It provides a description of the level of protection provided by a specific
Member State o migrant workers. It afso gives more opportunities for the Member States fo know the trend
of other countries regulafions, for the purpose of develaping their own regulation,

2. Specific Measure Against Misleading Propaganda

This Convention commands the Member States fo take appropriate measures {o combat any misleading
propaganda relating fo immigration and emigration, by issting & new regulation prohibiting such activities or
by carrying out particutar operative actions (alone or in cooperation with neighbouring countries).% This
article establishes a lot of obligations for the government, because in order fo implement this provision, a lot
of measures relating to inter-sector coordination must to be introduced (such as coordination between
tabour inspectors and immigration officlals: coordination between labour Inspectors and related embassies;
coordination befween labour inspeciors and registered working agencies, efc.); it requires intensive
inspections of all practices or activities related to labour migration, rules and procedure to administer any
violation refated to misleading propaganda, and measures to punish such violation,

3 Facilitation and Protection

This Convention establishes abligations for the Member States fo facilitate the departure, journey and
receptlon of labour migration within their jurisdiction.s” it means that the governments of countries of origin
as well as countries of destination have fo facilitate the process of migration of workers and members of
their families from their depariure until their arrival back to the countries of origin. Furthemmore, during their
journey and their working time in the countries of destination, those countries als have to provide certain
protections for migrant workers by:

- Maintaining medical services for the purpose of guaranteeing migrant workers and members of
their families reasonable health and ensuring that they enjoy adequate medical attention and good
hygienic conditions;s

Applying equal treatment and non discrimination principles (between migrant workers & members
of their families and nationals of the states) in respect of nationaliy, race, religion or sex, to
immigrants lawfully within its temitory,®® especially conceming remuneration and other components
relevant to the value of remuneration; membership of trade union and enjoyment of collective
bargaining; accommodation; social security; employment taxes: and legal proceedings relating to
the matters refarred to in this Convention:

See: article 1 and 2 of Convention No. 97.

See: article 3 and Annex I article 8 of Convention No, 97.
See: article 4 of Convention No. 97.

See: article 5 of Convention No. 97,

See: anticie 6 of Convention No. 97.
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Undertaking services related to employment and migration, and coordinate such services with the
corresponding services of other Members;™®

Protecting migrant workers (in permanent employment) and members of their families from
expulsion to the country of ofigin by reason of failure 1o foliow his or her occupation due to flness
or injury subsequent to entry. Such protection wilt be effective only within a reasonable period,
which must not exceed 5 years from the date of admission;™

Protecting the savings of the migrant workers and allowing them to export and import currency;™
Regulating matters of common concern arising in connection with the application of the provisions
of this Convention with other countries, in case the number of migration is sufficiently farge.” This
articde actually tries to protect migrant workers from uncertainty regarding their residency. If they
have come fo a foreign country then they have to go back lo their country of origin due o sickness
or injury, they will have a very hard time and their Hife will become very vulnerable. Therefore, the
country of destination pays more atlention to the recruitment of migrant workers on a permanent
basis, especially as regards ihe implementation of this provision. Subsequently the question is:
what is the meaning of ‘reasonable time’ fo keep the effect of this provision? Even if the parfies are
bound by contracts which have ‘probation’ clause: this means that if within the probation periods
the migrant warkers have not performed any work for the employer, the employers will be eniitied
to terminate the confract of employment. Nevertheless, it does not mean that the countres of
destination wili automatically be enfitled to retum migrant workers directly after termination of the
contracts, especially if the migrant workers still have valid resident permits. Therefore, if a counfry
expects its right to return terminated migrant workers to their countries of origin, the country has to
provide clear and measurable provisions conceming this matter (as an example, the validation of
resident permit is linked fo the existence of a lawful ccoupation in that country, the legitimate
grounds to terminate transnational employment confract and its impact on the validity of the
resident permit, the reasonable period for migrant worker fo stay after the termination of
employment coniracts, efc.);

Permitting non-government institufions to become involved in recruitment and in the placing of
migrant workers In foreign job opportunities and regulating such operafions.™ The idea of common
regulation is very important to refieve the problems assosiated with labour migrafion, especially
amongst adjacent countries, in which the flows of migration are usually very high. As an example,
everyday many Indonesian workers go to ar come back from Malaysia. These intensive flows also
trigger the traffics of Indonesian illegal workers, those with no valid working permit for Malaysia.
Due to the number of problems caused by this illegal employment in Malaysia, in 2004 Malaysia
decided 1o deport ilegal workers back to their countries of origin, some of whom were Iindonesian.
Indonesia aims to profect its migrant workers everywhere and Malaysia aims to eliminate problems
connected with migrant workers in iis territory. Therefore, these two countries cooperated in finding
a solution to the problems by drafiing a Memorandum of Understanding on the placement of
indonesian migrant workers engaged in the informal sector. This consent is subject fo restrictions,
especially in respect of for public employment offices or other public bedies in the ferritory in which
fhe operations take place; public bodies in a territary other than that in which the operations take

o
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k)

In case the services are rendered by its public employment service, it must be free of charge. See:
article 7 of Convention No. 97.

See: article 8 of Convention Ne. 97.

See: article 9 of Convention No. 97.

See: article 10 of Convention No. 97. See also: Antara (the Indonesian News Agency), ‘Indonesia to
Contact Malaysia over IHlegal Worker Deportations”. (Jakarta: July 15, 2004)
<http:/fau.news. yahoo.com/040715/3/p/pwxr.html>, accessed 13 August 2006. The MOU is available
on-line <http:/fwww.caramasia.org/docs/MoU%20My-Idonesia%202006.pdf>, accessed 13 August
2006.

See: Annex I article 3 of Convention No. 97.
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place which are authorised to operate in that temitory by agreement between the Govemments
concemed; any body established in accordance with the ferms of an intemational instrument;

- Ensuring that the services rendered by its public employment service in connection with the
recruitment, introduction or placing of migrants for employment are rendered free;7

- Maintaining a system of supervision of contracts of employment between an employer (or a person
acting on his behalf) and a migrant worker, by obliging the employer fo deliver a copy of the
contract of employment to the admitted worker before his departure, or if the Governments
concemed so agree, in a reception centre on arival in the territory of immigration;? that the
contract shall contain provisions to indicate the conditions of work and particularly the remuneration
offered to the migrant; that the migrant shall receive in writing before departure, by a document
which relates either to him individually or fo a group of migrants of which he is a member,
information conceming the general conditions of life and work applicable to him in the territory of -
immigration;”

- Providing any necessary assistance during an initial period in the settlement and safeguarding of
the wellbeing, during the joumey and in particular on board ship, of the migrants and members of
their families authorised to accompany or join them;7

- Estabishing penalties in respect of violations to the system of supervision,

4. Recruitment other than under Government-Sponsored Arangements for Group Transfer

Recruitment in Member States can be arranged under government-sponsored arrangements or outside
government-sponsored arrangements (under private arrangements), Recrultment, infroduction and placing
processes are intended for individuals as well as for groups transfer. The Annex | of Convenfion No. 97
focuses on non-government sponsored recruitment arrangements (private institutions) for group transfer.
The scope of recruitment covers the engagement of a person in one territory on behalf of an employer in
another tertitory, or the giving of an undertaking to a person in one territory fo provide him with employment
in another territory; together with the making of any arrangements in connection with these activities,
Including the seeking for and selection of emigranis and the preparations for departure of the emigrants.” i
means that the non-govemment institutions become the matchmaker between job opportunities and human
Tesource availabilties, whereby they are located in different countries. The non-govemnment instutions
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See: Annex I article 4 of Convention No. 97.
The author believes that the conclasion of a contract should be completed prior to the departure of
migrant workers. It is important to eliminate the risk of disagreement hetween the parties concerning
the content of the contract when the migrant workers are already in the country of destination. If that
happens, migrnt workers will be in a very difficult situation. If they refuse to sign the contract, they
will lose their jobs while they are already in the country of destination whereas if they do sign the
contract their interest will not be satisfied. Even though article § paragraph 2 entitles the workers to
know the ocenpational category in which he is engaged and other conditions of work, in particular the
minimum wage which is guaranteed to him; this paragraph is very vague and open to interpretation:

- This does not elaborate who has the obligation to deliver the copy of the contracts to migrant
workers, whether it is non-governmental institutions who sponsored the migration or the
prospective employees;

- This does not describe clearly what the meaning of “the occupational category in which he is
engaged and other conditions of work” is. Even though the occupational category and the
minimum wage of that occupation are deseribed clearly, there are still a lot of matters in these
contracts that are open to disagreement, including what the applicable law is to detennine the
standard of protection for migrant workers.

The established system of supervision of each Member must prevent a worst condition for the workers
caused by lack of information concerning the whole working term and condition.

See: Annex I, article 5 of Convention No. 97.

See: Annex I, article 6 (¢) and (d) of Convention No. 97.

See: Annex I, aricle 2 (a) of Convention No. 97.
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referred to here could be the prospective employer or a person in his service acting on his behalf or private
agencies %

These institutions have to be involved in the whole process of recruitment, infroducing and placing, including
comparing the candidate employees' qualifications (skills, experience and educalions) with the job
requirements ); testing the candidate employees and to deciding whether they can be admitied to work in
the offered position; explaining the term and condifions of the employment contract to the admitted
candidates; assisting the parties in the conclusion of the employment contract; assisting in the departure of
the migrant workers; assisting in the amival of the migrant workers or in the admission of the migrant
workers to the place of at which they are to perform the work; introducing migrant warkers fo their
employers; facilitating the employment refationship between the parties. To interpret and to implement this
article, the author believes that the botiom line of the involvement of such institutions should include some
measures of protection for migrant workers (when they are performing their work in a foreign country):

- They help migrant workers who have a dispute with their employers;

- They facilitate the parties to find the proper way fo setile the dispute;

- They facilitate migrant workers to access legal aid, in case they have fo proceed the dispute in a legal
proceeding;

- They submit a report about the dispute to the government of the country of origin;

- IFnecessary, they request the government to provide legal advice, to protect citizens from its country.

The most important funclion of the private employment agencies is to profect migrant workers from

unnecessary, unfortunate or unfair conditions in a foreign country. Thetefare, private employment agencies

are responsible for guaranteeing that the working conditions and employment terms of the employment

contract are identical to or befter than those explained to the migrant warkers upon which the migrant

workers based their decision to enter into the employment contract, Based on further analyses fo the Annex

I, the author favours including these protective measures for migrant workers in the supervisory system of

each Member, as is obligatory under article 5 Annex | and as in the elaboration of article 6 (b) Annex | of this

Convention.

In cases where the number of migrants for employment going from the territory of one Member to that of
another is sufficiently iarge, it is important that the competent authorities of the ferritories concerned enter
into agreements for the purpose of regulating maters of common concem arising in connection with the
application of the provisions of this Annex, and in particular that they provide for a system of supervision
aver cantracts of employment in the form of an aperative and enforceable regulation 8! The infreduction of a
common system of supervision as well as other labour migration procedures will prevent problems arising in
these countries in the fuiure. Furthermore, it wili create more uniform regulations befween (or amongst)
those countries.

The author also believes that it is important for Member States to establish a system of registration’ for each
jabour migration: either labour migration from their teritory to another country or from another country into
their teritory. It is a kind of double registration for related countries, to make it easier for each country fo
monitor the number of migrant workers in & working place within their territory; as well as to monitor the
number of cifizens migrating from their country, the country of desfination and their occupation, This is not

See: Annex I, atticle 3.3 of Convention No. 97. The private agency must had been given prior
authorisation so to do by the competent authority of the tergitory where the said operations are to take
place, in such cases and under such conditions as may be prescribed by the laws and regulations of that
territory, or agreement between the competent authority of the territory of emigration or any body
established in accordance with the terms of an international instrurnent and the competent authority of
the temitory of immigration.

8 gee: Annex I article 7 of Convention No. 97.
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mandatory under the Convention and its Annex but it might provide useful support fo the implementation of
the system of supervision.

5.

Recruitment, Placing and Conditions of Labour of Migrants for Employment Recruited under
Government-Sponsored Arrangements for Group Transfer

In comparisen with the Annex |, the Annex Il establishes broader obligations for governments to arrange
some additional forms of protection for the migrant workers, such as:

Before authorising the introduction of migrants for employment, the competent atthority of the teritory
of immigration shall ascertain whether there is not a sufficient number of persons already available that
is capable of doing the work in question.t2 It is very important fo menitor the proportion between the
number of job opporiunities in certain sectors and the number of local workers available to perform
these jobs as well as the involvement of migrant workers in the performance of these jobs. It would be
useful fo prevent a surplus of human resources in that sector in that teritory. The impact of such a
control would be to prevent unemployment in that couniry (directly in ceriain sectors of work, indirectly
in that country as a whole).

Where the “collective transport of migrants® from one country to another necessitates passage in transit
through that country®® the competent authority of the territory of ransit shall take measres to expediate
the passage of the migrant workers, to avoid delays and administeative difficulties. This provision is very
important as it guarantees the migrant workers a smooth joumey without undue delay. This means they
de not have to spend foo much time merely travelling. It saves a lot of cost and energy for them and
moreover they will be able to reach the counfry of destination without trouhle.,

Each Member State (for which this Arnex is in force) shall provide permission for the liquidation and
transfer of the property of migrants for employment admitted on a permanent basis.* Actually more
general provisions conceming permission fo transfer part of the eamings and savings of migrant
workers had been regulated in article 9 of this Convention. Additional emphasis in this Annex |l gives
rise to questions, because such emphasis is not provided in Annex | of this Convention. The difference
between arficle 9 of this Convention and article 7 paragraph 1 (e} Annex |f of this Convention Is: in the
Annex Il, the permission to liquidate or transfer can be given on a permanent basis. Therefore, it could
be concluded that permission to liquidate or transfer the earmings or savings on a regular/permanent
basis is merely provided for migrant workers who migrate under government-sponsored arrangements,
even though article 9 of this Convention has guaranteed migrant workers that they will be able o send
their savings and eamings “as they desire”. These words are very vague allowing each country io
interpret the implementation of this provision in a different way. Hence the possibility that a coundry
attempting fo decelerate the fiow of cash out of its territory may negate permanent transfer by migrant
workers, allowing migrant workers to transfer their eamings or savings but not on a permanent basis. In
other wards, there is no guarantee for migrant workers who migrate under non government-sponsored
arrangements that they will be permitted to transfer their eamings or savings on a regular/permanent
basis. Furthermore, a question arises: should these different kinds of labour supply systems (supply by
government-spensored and non government-sponsored arrangements) create a different protection for
rrigrant workers?

The author does not see any differences between eamings and savings earned or saved by migrant
warkers under government-sponsored arrangements and earnings and savings belonging to migrant
workers under non government-spansored amangements, neither does she see any danger in giving
permission for migrant workers to fiquidate or transfer their savings on a permanent basis. Moreover,
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See: Annex I article 3 paragraph 6 of the Convention No, 97.
See: Annex II article 5 of the Convention No. 97.
See: Annex H article 7 paragraph 1 (e) of the Convention No. 97.
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the author befieves that every migrant worker has a right to do so, and that this forms part of the human
rights of migrant workers. Therefore, the author proposes that arficle 9 of this Convention be revised
and that it obliges the Members States to give perméssion for migrant workers to liquidate or fransfer
their savings on a permanent basis, If this provision had been concluded in article 9 of this Gonvention,
then article 7 paragraph 1 (e} could be eliminated.

Member States shall take appropriate measures to assist migrant warkers during an initial period with
regard to matiers conceming their conditions of employment.2 Such an assistance in an initial period is
very important to help migrant workers to comprehend the terms and conditions of work of their
employment coniract, and as a result they will know their rights and obligations under this contract. This
is useful as a means of preventing unnecessary disputes between them and their employers.

Such assistance is not established in Annex | of this Convention, and it could be concluded that:
migrant workers, who are supplied through non govemment- sponsored amangement, will not be
entitied to obtain it. It is another complication, which discriminates between migrant workers who are
supplied under government-sponsored amangements and those supplied under non govemment-
sponsored arrangements. The author believes that such discrimination must be eliminated. For the
purpose of protecling migrant workers a whole, assistance during an initial period must be provided for
all migrant workers without differentiating according to who has sponsored their migration for working.

If migrant warkers fafl to secure the employment for which they have been recruited (because the job is
restricted for them, as regulated in arficle 3 of this Convention) or o find other suitable employment for
a reason for which they are not responsible, the cost of their retum and the return of the members of
their family who have been authorised to accompany or join them (including administrative fees,
transport and maintenance charges fo the final destination, and charges for the transport of household
belongings) shall not fafl upon the migrant workers.% This is another right for migrant workers who are
sent through government-sponsored arrangements, which is not enjoyed by migrant workers who are
sent through non govemnment-sponscred arrangements.

It is very important that migrant workers be protected from having fo pay all the costs of migration,
especially not the recruitment falls because of a reason for which they are not responsible. Nobody
shall be responsible for something that is beyond or outside his or her confrol. This protection must be
available to all migrant workers, not only to those recruited via government-spansored arangements.
Therefore, this protection should also be added to the Annex | of this Convention.

Stillin connection with previous paragraphs, the competent authority of the temitory of immigration shall
take appropriate measures to assist migrants in finding suitable employment which does not prejudice
nationat workers; and it shall take such steps as will ensure their mainienance pending placing in such
employment, or their return to the area of recruitment if the migrants are willing or if they agreed to such
a retumn at the time of their recruitment, or their resettlement elsewhere®”. Again, this is ancther right for
migrant workers who are sent through government-sponsored arrangements, which is not enjoyed by
tnigrant workers who are sent through non government-sponsored arrangements.

This part is very important for preventing migrant workers from being neglected and from becoming
unemployed In the country of destinafion, when they are not deemed o be responsible for the loss of
suitable work. Again, nabody shall be responsible for something that is beyond or outside their control.
it must be applied to all migrant workers, not only to those who are recruited via govemment-sponsored
arrangements, Therefore, this protection must also be added to the Annex [ of this Convention.
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See: Annex II arficle 8 Convention No. 97.
See: Annex 1l article 9 Convention No. 97.
See: Annex I article 10 Convention No. 97.
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- This part Is still related to the previous four paragraphs, with additional emphasis to the status of
migrant workers who are refugees or displaced persons. For them the competent authority of that
territory shall use ifs best endeavours to enable them to obtain suitable employment, which does not
prejudice national workers, and shall take such steps as will ensure their maintenance pending placing
in suitable employment or their reseftlement elsewhere %

This provision is, again, very important for preventing migrant workers who are refugees or disptaced
persons fram being neglected and from becoming unemployed in the country of destination, when they
are not deemed to be responsible for the lost of suitable work, And again, nobody shall be responsible
for something that is beyond or outside their cantrol. Therefore, every migrant worker who is a iefuges
or displaced person must obiain this profection, without considering whether he is recruited via
government-sponsored arrangements or non-govemment spensored arrangements. Thersfore, this
protection must be also be added to the Annex | of this Convention.

- On the basis of article 12 of Annex Il of this Convention, a system of supervision over the contract of
employment is not compulsory, Nevertheless, if a Member State maintains such a system, it shall
indicate the methods by which the contractual obligations of the employer shall be enforced, the terms
of international instruments that are Invalved and the competent authority of the teritory of immigration
that must conirol the activities in order to provide the assistance to migranis during an initial period and
especially with regard to the migrants” their understanding of the employment conditions applicable to
them.

Actually, this arficle 12 is a further implementation of article 8 of this Annex. Because article 8 of this
Annex is applied only for migrant workers who are recruited via government-sponsored arangements,
therefore, article 12 is also applied solely in respect of. The author believes that this provision is also
important to protect every migrant worker, not only the one who is recruited via government-sponsored
amangements. For a govemment, it will be easier to control the recriitment process via the
govemment-spansored arrangemments than via non government-sponsared arrangements. Therefore, in
fact the position of migrant workers recruifed by non govemment-sponsored arrangements is more
vulnerable than migrant workers recruited by govemment-spansored arangements. Furthermore, it is
important that the level of their protection is better than or at least the same as that provided in respect
of migrant workers recruited by govemment-sponsored arangements. Based on this conclusion, again
the author suggests applying this arrangement to Annex I as well,

6. Importation of the Personal Effects, Tools and Equipment belonging Migrants for Employment

Personal effects belonging to recruited migrant workers and members of their families who have been
autherised to accompany or join them “shall be exempt from customs duties on arrival in the country of
destination”, This includes portable hand-fools and portable equipment of the kind normally owned by
warkers for the performance of their particular trades, provided such tools and equipment can be shown at
the time of importation to be in their actual ownership or possession, 1o have been in their possession and to
have been used for an appreciable fime, and fo be intended to be used by them in the course of their
occupation.® The same freatment is applied when migrant workers and the members of their families go
back to their countries of origins, as long as they still retain the nationality of that eountry at the time of their
return there and provided such fools and equipment can be shown at the time of impartation to be in their

¥ See: Annex II article 11 Convention No. 97,
¥ Ses: Annex Il article 1 of Coivention No 97
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actual ownership or possession, to have been in their possession and use for an appreciable time, and to be
intended o be used by them in the course of their occupation.®

These provisions are very imporlant for shielding migrant workers and members of their families from the
necessity of paying custom dufies for their used personal belongings, tools and equipment. Temporary
migrant workers in particular woeld be charged double or more custom duties were this exemption not
established. it would be very expensive and unfair for them if they had to pay custom duties every lime
migrant workers crossed the border of one tenitory into another, all the more so when they need the
belongings for performing their work.

7. Final Remarks to ILO Convention No. 97

The author considers that the most controversial organization of the regulation in this Convention is in
Annex | and Annex 1l of this Convention. Those annexes separate the type of migrant workers info fwo
pars: migrant workers recruited by govemment-sponsored arangements and those recruited Dy non
govemment-sponsored amangements. The protection for them is also different (it has been analysed in the
previous two points). Based on those analyses, the author believes that it is not appropriate fo differentiate
between fhese migrant workers on the basis of their manner of recruifment. It can potentially create
discriminatory freatment between two groups if a country applies both Annexes in its territory.

An illustrative case will be provided here to describe how such discrimination could happen: there are-two
migrant workers who work in the same working place and the same position. They come from different
countries. One of them {so called A) had been recruited via a non govemment-spansored arrangement,
while another ane {B) had been recruited via a government-sponsored amangement. In some maters, they
will be treated differently. B gets a guarantee that he will be able to transfer his savings on a pemanent
basis, while there Is no such guarantee for A. Furthemmore, if on amiving in the country of destination B finds
that he can not be placed in the agreed position due fo reasons cufside his control he wil be guaranieed
placement in another working place or he will be returned fo the country of crigin at no cost to himself
(admiristrative fees, transpart and maintenance charges to the final destination, and charges for the
transport of household belongings etc will not be charged to him). If that happens to A, this guaranty Is not
applicable. Ancther unequal reatment concems the assistance regarding conditions of employment during
an inffial period. A will not get that assistance while B will be enlilled to get it

The illustrative case above describes how Annex 1 and Annex Il of this Convention can establish
discrimination amongst migrant workers who are placed in the same position and the same working place.
Therefore, those different treatments based on the method of recuitment (via govemment-spansored
arrangements or non govemment-sponsored arangements) must be re-evaluated.

The author predicts that actually differentiation between migrant workers recruited by govemment-
spunsored amangemenis and non government-sponsored arrangements will encourage potential migrant
workers 1o use govemment-sponsored amangements to enfer other labour markets. If such a system is
available in a country, it may be an idea! way of recruiting migrant workers because the management and
operation of such a system is easily supervised by all persensfinstitutions invelved ®! But in reality there are
2 lot of countries which do not yet organize govemment-spansored amrangements for these acfivities. In this
slituation, migrant workers de not have any opfion but to be recruited and piaced by non govemment-
sponsored amangements. As a consequence, based on the Annex 1 and Annex 1i of this Convention, they

See: Annex 111 article 2 of Convention No 97

Usually if the system is arranged by government-sponsored institution, it will be regulated in a public
regulation and therefore this system becomes more transparent and controllable, It creates a more
secure position for migrant worker.
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will get different protection than migrant workers who are recruited by govemment-sponsored amangements;
and as it has been mentioned before, in certain conditions they will be in a more vulnerable posiiion.

Amending a Convention is very complex and time consuming, Nonetheless, if the problem is caused by a
fundamental reason such as the potential emergence of discriminatory freatment pursuant to this
Convention, it is very reasonable to recommend amendment of this Convention, Another important matter fo
be covered in the amendment is to make the system of supervision compulsory for every ratifying State.
During the amendment process, the ILO should establish a code of conduct regarding the system of
supervision for every country, in which every country shalt maintain equal treatment befween migrant
warkers recruited by government-sponsored amangements and non government-sponsored arrangements,
As a note, If the code of conduct were to be applied and respected by all countries, then the priority to
amend this Cenvention would become less immediate.

13.2. Convention 143 Migration In Abusive Conditions and Promotion of Opportunity and
Treatment of Migrant Workers (Supplementary Provisions) Convention, 1975

This Convention defines the meaning of migrant worker in the same definition as it is in the ILO Convention
97, but the scope of protection is a fitlle bit broader with regard fo when a person becomes a worker, i.e. “not
only protect persons who migrate for work, but also to protect persons who have migrated from one country
to ancther with a view to being employed™ % As a result of this provision even persons arriving with no
employment contract are protected by ihis Conwvention. The problem is: the term “with a view to being
employed" is very vague and there is no criterion for explaining what the meaning of it is. Some conditions
can arise and create grey areas concerning whether the person must be protected by this Convention, such
as;

- Aperson who has migrated to a country to participate in job recruitment, hut then fails to pass the job
requirements. He/she arived in the country for the purpose of finding work and being employed in
certain position in that country. The question that then arises is whether this situation constitutes
migration “with a view fo being employed”;

- Aperson who has migrated to a country has an employment confract that commences several months
after hisfher arrival. Then the question is whether hisfher presence before the employment period is
also protected by this Convention, etc,

While in general, the scope of the types of worker who will be protected by this Convention is still narrower
than the scape of the ILO Canvention 97. The ILO Convention 143 exciudes frontier workers, the short-term
entry of members of the liberal professions and artistes and seamen from its profection. Moreover it also
excludes “persons coming specifically for purposes of training or education; and employess of organisations
or underiakings operating within the territory of a country who have been admilted temporarily to that
country at the request of their employer to undertake specific duties or assignments, for a limited and
defined period of time, and who are required fo leave that country on the completion of their duties or
assignments” (this group is not excluded by the ILO Convention 97).

The author is concemed abouf the exclusion of ‘employees of organisations or undertakings operating
within the territory of a country who have been admitted temporarily to that country at the request of their
employer to undertake specific duties or assignments, for a limited and defined period of fime, and who are
required to leave that country on the completion of their duties or assignments™ from the scope of this
Convention. Based on this exclusion, it is likely that the ILO considers this problem fo be protected by a

2 Date of coming into force: 9 December 1978,
See: article 11 paragraph 1 of this Convention.
M See: article 11 paragraph 2 (e) of this Convention.
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national law, even though it does not provide any indication about which national law might be applied as
the proper law of this problem.

in the legal concept, this kind of employment is defined as “posting of workers™. It seems that this
Convenlion does not consider posted workers to fall within the criteria of migrant workers. Actually, this legal
relationship is very problematic. If we look to the status of the worker and the relationship between the
worker and his employer, there is no change in their legal relationship following the pasting fo the foreign
couriry, even though in fact there is a change of working place; and that it is possible that the change of
working place will influence many aspects in the implementation of the employment contract (such as lower
heatth and safety protection, ete.). The author believes that the posting of workers should not result is a
tawer level of protection for the workers nor shauld it result in poorer working conditions than in their
previous post. Therefore, if the posting of workers creates adverse effect for the posted workers, then
national or international law shall interfere in this legal relationship. It also corresponds to the task of the ILO
to protect the interests of workers when they are employed in countries other than their own.% This problem
wilt be analysed in more detal in the subsequent part of this dissertation.%

The author also gives special atfention to the nature of protection provided by this Convention. Actually, this
Convention is mainly used 1o protect “temporary” migrant workers. This matter is expressively arranged in
article 14 peint (@), which regulates that a State {in which this Convention Is In forca):

‘may make e free choice of employment, while assuring migrant workers the right to geographical mobility, subject to

the conditions that the migrant worker has resided lawfully in its territory for the purpose of employment for a

prescribed period not exceeding two years cr, if its laws or regulations provide for contracts for a fixed term of less than

two years, that the warker has completed his first wark coniract’.

It is obvious that this Convention encourages States to arrange working admissions for migrant workers in

their country in a specific period, and the maximum is two years. This article is very imporiant, because it

answers some [egal problems that are the frequent subject of discussion:

- This article can be used to determine whether an employment relationship is lawful or iflegal. The basic
e that must be applied is: if the migrant worker resides lllegally in the host country the employment
relationship is also illegal;

- The general period of labour migration is two years. The determination of two years maximum working
period for migrant workers is very sensible, in the sense that it is in harmany with other Conventions.? It
is very imporiant to malntaln consistencies amongst regulations at the infemational level as well as at
the national leve). Moreover, most employment contracts for migrant workers have a maximum duration
of two years.® The twice yearly renewal of the resident pemit is also a useful confrol mechanism. If a
migrant worker has to renew hisfher resident permit every two years, this procedure can contro! the

% See: the first Consideration of this Convention.

See: chapter 7, infra.

As an example, article 52 paragraph 3 (a) of the UN Convention on Migrant Workers.

As examples, under the legalization programme for irregular migrant workers, any jrregular migrant
who had resided in Korea for less than three years as of March 31, 2003, was permitted to work in the
industry designated by the Ministry of Labour for a maximum period of two years, if they voluntarily
reported to the relevant authorities and went through a specified procedure. See: Amnesty Internationat
USA, ‘Republic of Korea (South Korea): 'Migrant workers are. also human beings”.
<http://www.amnestyusa.org/news/document.do?id=ENGAS A250072006>, accessed 18 August 2006;
Malaysia also applies the standard two years contract for migrant workers employment. Sce: Human
Rights Watch, ‘Malaysia: Migrant Workers Fall Prey to Abuse, Mass Expulsions Ensnare Refugees;
Migrant Women Lack Legal Protections’, <hitp://hrw.orglenglish/docs/2005/05/17/malays10959.hitin>,
accessed 18 August 2006, In Ireland, the working permits as well as green cards will be granted
initially for a period of 2 years. See: The Department of Enterprise, Trade and Employment of the
Republic of Irelands, “Minister Martin outlines details of New Employment Permits Policy for Migrant
Workers', <http://www.entemp.ie/press/2005/20051012a.him>, accessed 18 August 2006.
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presence of that parson in the country and also detect his/er employment status.®® This is another
measure that is very important in the fight against illegal employment. If this system is applied together
with the immigration system that conirols the inflow and outflow of migrant workers this combination wil
be very functional for reducing the number of itlegal residents in a country. It must be kept in mind that
this Convention does not prohibit any country from granting resident permits longer than two years
peticd, even though it fs not recommended. Therefore, it can be concluded that this Convention gives
States the right to arrange more specific provisions concerning working permits and resident permits for
migrant workers, fo make such that provisions are suitable fo the practice and the condition of the
States.

Actually the main objective of this Convention — besides the completion of legal protection for migrant
workers as regulated in the ILO Convention 97 — is also to prevent abusive conditions of migrant workers in
implementing their employment relationships, as well as to promote higher opportunities for migrant workers
to compete in a foreign labour market and to be treated in the same way as local workers. Therefore, this
Convention is actually supplementary to the ILO Convention 97.

Some rights and obligations that have been established by this Convention can be dassified as follows:
1. Protection of the basic human rights of all migrant workers

Any state for which this Convention is in force has an obligation to respect the basic human rights of all
migrant workers in its territory.’® To enforce this arficle and o implement the intemational standards of
protection arranged by the iLO In its fundamental ILO Conventions,* a country also has fo refer to the UN
Convenfion on Migrant Workers.92 Furthermore, the workers or their family members shall nof be
responsible for paying any financial costs arising as a result of any changes in circumstances of new
arrangement (especially with regard to adjusfing their situation to the governing law), that may affect
them. 102

2. Combating the illegal employment of migrant workers

Any state for which this Convention is in force has an obligation o combat the existence of illegal workers in
fts territory.™ The state shall systematically seek to determine whether there are #legally employed migrant
workers on its territory and whether any movement of migrants for employment depars from, passes
through or arrives in its territory in which the migrants are subjested {during their journey, on arrival of duting
their period of residence and employment} o conditions contravening relevant intemational mulfilateral or
bilateral instruments or agreements, or national laws or regufations. It is very clear that the application of this
article is supposed to be supported by a good labour administration,'®® fabour Inspection®® and immigration
system. 1o

In general, a resident permit will be issued by a country if the applicant has sufficient income or there
is a guarantee that he/she will be able to afford his/her life in that country. The applicant can only
register his‘her jncome from a lawful employment, because if he/she reports his/her income from
iltegal employment as well, their status as illegal worker will be exposed.

See: article I of this Convention.

The scope of the Fundamental IO Conventions has been explained in the previous chapter.

The binding power of this article is decreased if the couniry does not ratify one or some Fundamental
ILO Conventions, or does not ratify the UN Convention of Migrant Worker.

As an example, based on article 9 paragraph 3 of this Convention, in case of expulsion of the worker or
his family, the cost shall not be borne by them.

See: article 2 paragraph 1, article 3 (a) of this Convention.,

For a more comprehensive idea about the scope of labour administration, see: the ILO Convention No.
150, 1978.
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As regards this problem, the purpose of labour administration is to provide a good database of the inflow
and outfiow of migrant workers, to check the completion of any labour migration requirements before the
prospective migrant workers depart to the country of destination, to register employment agreements
between the migrant workers and their employer, etc. Through the arrangement of such databases, it will be
gasier for the authority to monitor the expiration of the period of migration of each migrant worker and to
control whether hefshe has already renewed the employment contract, in situations where the employment
confract has expired and the migrant worker is still in the country of destination.

Labour inspection has a very important role in combating iflegal labour migration. The labour inspector has
access to check the factual employment relationship in all working places, especially related to the condition
of work and protection of workers while engaged in their work. it means that labour inspectors are entitled to
control the status of workers in any working place fo identify whether workers have appropriate protection
and fair working conditions. Indirectly, this function gives the labour inspeclors access to identify whether a
worker is employed legally. In practice, it is not easy to discover whether an employer employs illegal
workers, because by employing iflegal workers hefshe usually derives a benefit from cheap worker, while on
the other hand illegal workers are given an opportunity to work in the country of destination, even though
they can not fulfil the administrative requirement to work in stich a country. Both parties derive the benefit
from the iflegal employment refationship, and therefore, in general they do not want fo announce the
existence of this relationship and seek to conceal this activity. It is a kind of systematic underground
movement that is very difficult to discover. As an example, there were tremendous rallies by flegal migrant
workers throughout the USA between April - May 2006, calfing for illegal immigrant rights. The author does
not want fo discuss the possibility to issue such rights, but is concemed about the huge number of
protesters (hundreds of thousands people) and the area of protests (in small towns and big cities across the
United States), 1

The immigration system plays a key role in controlling ilkegal migration, Immigration officers are the first gate
to face ariy inflow or outflow of persans to / from a counfry. Therefore, it is very important that a system of
cooperation and coondinafion between labour inspectorates and Immigration offices is created in order to
bring about more accurately controls of the required documents relating to labour migration as migrants
enter a country of destination,®® and it is necessary as well to make the database of inflow and outflow of
migrants*® accessible for labour administrators. By using this dalabase, it will be easier for the labour

1% For a more comprehensive idea about the scope of labour inspection, see: the ILO Convention No. 81,
1947 (for industrial and commercial sectors), This also relates to the ILO Convention No. 85, 1947
(tabour inspection in non-metropolitan territories) and the ILO Convention No. 129, 1969 (labour
inspection in agricultaral sector).

This refers to the immigration law and provisions of each country.

18 gae: CNN Intemational, ‘Rallies Across US Call for Hiegal Immigrant Rights',
<http:/fwww.CNN.com/2006/POLTTICS/04/10/immigrationfindex html>, accessed 11 October 2006.
Before these rallics, no one realized how big the number of illegal workers in the USA was, because in
general it is impossible to census them, since in practice clandestine illegal migrant employment is
very latent.

Still this kind of system does not guarantee the successful elimination of illegal workers, because there
are many migrant workers who crossed the border using (valid) tourist visa, but after the expiration of
their tourist visa they do not leave the country of destination. This phenomenon is very hard to trace by
any immigration system, especialfy if the person visits the country of destination without any personal
guarantes from the inhabitants of that country. Even if the immigration offices can detect any expired
tourist visa [the author believes that if there is a need to create this kind of system, it is not impossible];
tracing the presence of these persons is guite troublesome and overwhelming.

The suthor is not certain if this kind of data is existent in all countries in the world (except the data of
inflow of migrants who need a visa to enter a country, this can be traced from the data of visa
application in any embassics of that country), since in practice there is no notification system to the
data of persons who enter a country. This is a very sensitive issue, because if such a notification system
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administrators fo detect whether a migrant worker who has an expired employment pericd and does not
have a new employment contract, is still in that cauntiy or has already deparied. i will be a very important
indication to defect the existence of flagal employment relaticnships.

In comparison with the way in which the ILO Convention 97 combats iltegal workers, the approach of this
Convention is more rigorous and addresses the problem more directly, since this Convention does not fight
merely againsi misleading propaganda related to immigration and emigration, but it directly orders any
States for which this Convention s in force to collaborate with other States against the organisers of illicit or
clandestine movements of migrants for employment departing from, passing through or arriving in its
territory, and against those who employ wotkers who have immigrated in ilegal eenditions."? it is a very
sensible approach, because if the organisers of these iflegal acfivities are diminished, it will be difficult for
the intending migrant worker to enter any black labour market. Gradually this effort will eliminate the practice
of illegal worker employments, and indirectly i prevents any warker from being involved in any abusive
working relationship. Alas the drafling of arficle 3 (b) of this Convention has a very weak enforcement effect,
because it uses very ambiguous terminology to eliminate any practice of lllegal migrant employment, i..
shall take necessary and appropriate measures against the erganisers of illicit or clandestine movements.
This term is very subjective and very open for interpretation. What the meaning of ‘necessary and
apprapriate measures’ is, Is not very clear and it can be implemented by the State for which this Convention
is in force in very various ways and at various levels of infensities.

Moreover, this Convention also orders the 1LO Member States to take the necessary measures for
systematic contact and exchange of information on the subject wilh other States at the national and the
international level, In consullation with representative organisations of employers and workers."2 This
exchange of information, especially between some countries that are located adjacent to one {o another, is
very important, The information relevant to this problem is especially related to the database of inflow and
outfiow of migrant workers in those counfries and the database of the registration of transnational
employment confracts. From these dafabases, those countries will be able to get descripions of the place of
employment, the working condition and the working period of every single worker. 1t will make it easier for
labour administrators of each country to indicate the existence of migrant worker employments within their
territories.

Another important provision refating to illegal / irregular migrant workers can be found in arficle 9 paragraph
4,%% in which is imposed the right of a country to legalize the stafus of illegalfimegular migrant workers, by
granting the right to stay and to enter fegal employment. It is another way of reducing flegalimegular
employment, but this method must be adopted very carefully by a country, since it can also create
unemployment and social prablems in that country. This problem can be explained as follows: in the case of
a migrant worker who becomes an illegal or iregular migrant worker because of histher invalid status as a
resident; if the host country creates opporiunities for irregularfilegal migrants to change their status info
legal residents, this would also present the migrant worker with the opportunity to change hisfher
illegaliiregular employment indo legal employment. If the number of the new legal migrant workers is
plentiful (because of the change of status) while the number of local workers is equal fo the number of job
opportunities in that cauntry, the chances of local workers finding employment are less because the jobs will

is applied, aside from the fact that it would be very impractical, there is also a big question as to
whether this system does not infringe the privacy and freedom to move of a person (vide article 12 and
13 of the Universal Declaration of Human Rights).

See: atticle 3 (b) of this Convention.

See: artiele 4 of this Convention.

The content of this paragraph is as follows: Nothing in this Convention shail prevent Members from
giving persons who are illegally residing or working within the country the right to stay and to take up
legal employment.

m
m
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also be taken by migrant workers. In this case, unemployment rates in that country can increase. The author
believes that if a country authorizes legalization of the status of illagal workers, it must be done based on
strict criteria, requirements and procedure. They must be useful as a filter to prevent a surplus supply of
human resources in certain sectors in that country.

Nevertheless, it is actually not always easy for an illegal migrant fo find a lawful job, since a lot of illegal
migrant workers have been intentionally employed by employers under bad working conditions and
standards of protection. It needs hard efforis for iliegal migrant workers to change their illegal employment
relationship into lawful employment relationships. Their search for new lawful jobs is not always successful,
especially for unskilled migrant workers. Where previously their employers had admitted them o work
because they were willing to work under poor working conditions and low levels of working protection, under
a lawful employment contract, the employers are obliged to provide a certain standard of protection, which is
enforced by the country via national laws. As regards unskilled migrant workers, it makes sense that
employers are reluctant to hire unskilled migrant workers under the same standard of protection as local
workers. Therefare, if these persons have been admitfed as legal residents, but are unable to obtain a lawful
job, the situation will be divided: either the unskilled migrant workers wili be unable {o obtain a lawful job and
they wiil become unemployed in the host country; or they will confinue their llegal employment (with the
result that the provision has no effect in combating the problem of illegal employment). indeed a very careful
planning must be designed before a country implements arficle 9 paragraph 4 of this Convention.

3. Consulfation in the Law Making Process

This Convention obliges the fawmakers fo consult to the representative organizations of employers and
workers as regards the issuance of laws and regulations and other measures provided for and designed to
prevent and eliminate the abuses related to manpower rafficking; illegal employment of migrant workers;
employment of illegal workers; illicit and clandestine movements of migrant workers; and other violations to
the problems arranged by this Conventions and the possibility of their taking initiatives for this purpose shal
be recognised.’™ This Convention respects the involvement of the representatives of workers and
employers, two parties In employment relationships, but does not mention the representafive of ihe
government. It seems this articie assumes the scape of ‘lawmakers’ already includes government {in the
sense of executive power]. This assumption is actually.inaccurate if we apply this provision fo a legal
instrument, which is issued by legislative power {i.e. Act/Law). If the arrangement concerning migrant worker
protection is issued at the level of ActfLaw, thers is no involvement of the executive power in this issuance.
Therefore, consultation with the relevant govermnment authorities becomes as important as the consultation
with the representative organizations of employers and workers in order to discover the real problems in the
field, the best way to resolve these problems and the contents of the law that properly reguiate these
problems.

4,  Providing Equal Opportunity and Treatment for Migrant Workers

A legal migrant worker shall enjoy equality of treatment with nationals in respect of particular of guarantees
of employment security, the provision of altemative employment, relief work and retraining.'*s This provision

14 gee: article 7 of this Convention.

15 See: article 8 paragraph 2. Additionally, paragraph 1 of this article provides that if a migrant worker
has resided legally in the territory for the purpose of employment, the migrant worker shall not be
regarded as in an illegal or irregular situation by the mere fact of the loss of his employment, which
shall not in itself imply the withdrawal of his authorisation of residence or, as the case may be, work
permit. This paragraph gives an opportunity for 2 migrant worker who is unemployed due to the lapse
of his employment contract to seek a new job and he must be considered as a legal migrant worker,
until the expiration of his residence permit or other administrative requirements related to this
situation. The loss of job is not the only measure to determine the legal status of a migrant worker.
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prevents discrimination between migrant workers and local workers, within the scope of job seeking
opportunities, "€ job cerfainty and job continuity, " fraining te improve hisfher knowledge andfor skill related
to hisfher job,""® and to enjoy their rights arising out of past employment as regards remuneration, social
security and other benefits, in case their employment relationship cannot be reqularised by the laws and
regutations of a country of working admissior.¥® This protection is very imporiant to guarantee fair treatment
for migrant workers who work in a foreign country, since their status as a foreigner is very vulnerable and in
practice often results in an unfavourable employment contract for the migrant worker.™ Therefore, a formal
protection of non-discriminative treatment against lacal workers via a formal regulation either at the
international level or at the national level is very important to protect migrant workers.

The main provisions conceming equality of opportunity and treatment for migrant workers'™' are arranged in
Part Il (article 10 and articles 11-14) of this Convention. The backbone of this equality principle lies in article
10 of this Convention, which covers the obligation of a State (in which the Convention is in force) to regulate
Inits national policy provisions conceming:
equality of opporfunity and treatment in respect of employment and occupation, of sodial security, of frade union and
cullural rights and of individual and collective freedoms for persons who as migrant workers or as members of their
families are lawfully within its temitory’, and article 12 point {g), which obfiges States to guarantee equality of freatment,
with regard to working condttions, for all migreat workers who perform the same activity whatever might be the
particutar conditions of their employment.’
Based on these arficles, States have an obligation to apply the equality principle in their national law only to
protect lawful migrant workers and members of their family. This principle must be applied to the most basic
rights, and some of them beleng to the fundamental human rights of workers, Le. equality of epporiunity and
treatment in respect of employment, occupation and trade union participation. These matters are aiso
protected in the UN Gonvention on Migrant Workers,'2 For implementing ihis article, the States are obliged
to do these following activities:12
- Ta seek the co-operation of employers’ and workers' organisations and other appropriate bodies in
promoting the acceptance and observance of the aperafional palicy;
- 1o enact such legislation and promote such educational programmes as may be calculated to secure
the acceptance and observance of the policy;

8 Ifa migrant worker has a lapsed employment contract while he has a valid permit to live in a country,

that country has to give him or her the opportunity to seek a new job within its territory.

If 2 migrant 'worker has concluded an employment contract with an employer, in 2 general situation,
he/she has a right to keep the continuity of the contract and the employer cannot unilaterally terminate
the contract.

Any migrant worker is entitied to improve his or her work skills in the same way as the comparable
Iocal worker (if any). His/her opportunity to receive training cannot be reduced merely by the fact that
he/she is a migrant worker,

See: article 9 paragraph 1. An irregular migrant worker shall enjoy their rights as the result of the
irregular employment relationship. Even though he/she is an imegular worker, if he/she has already
fulfilled his/her obligation in the employment relationship, the fact that the employment relationship is
irregular does not erase hisfher right to receive compensation and any rights arsen from the
employment relationship, This protection is not only important for the migrant worker himselffherself,
but it also important for ensuring sufficient income to support for his/her family members.

This situation especially applies to unskilled migrant workers situations, because usually their
bargaining position is very low and they do not have any option to improve their own employment
condition.

Since this Convention regulates the equal opportunity and equal treatment of migrant workers, then the
focus of non-discrimination and equal treatment is on the scope of comparison between migrant
workers and nationals (local workers).

CF: article 13 paragraph 2 and 26 of the UGN Convention.

See: article 12 of this Convention,

m
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- io take measures, encourage educational programmes and develop other activities aimed at
acquainting migrant workers as fully as possible with the policy, with their rights and obligations and
with activities designed to give effective assistance to migrant workers in the exercise of their rights
and for their protection;

- to repeal any statutory provisions and madify any administrative instructions or pracfices which are
inconsistent with the policy;

- i consultation with representative organisations of employers and workers, to formulate and to apply
a social policy approptiate %o nafional conditions and practice which enables migrant workers and
their families to share in advantages enjoyed by its nafionals while taking account, without adversely
affecting the principle of equality of opporturity and treatment, of such special needs as ihey may
have until they are adapted 1o the sociely of the country of employment;

- to take all steps fo assist and encourage the efforts of migrant workers and their families io preserve
fheir national and ethnic identity and their cultural ties with their country of origin, including the
possibility for children to be given some knowledge of their mother fongue;

- to guarantee equality of treaiment, with regard to working conditions, for all migrant workers who
perform the same aclivity whatever might be the particular conditions of their employment.

There are fwo main strategles kmplied in this arficle, i.e. strategy at the level of policy making, and strategy

at the level of policy implementation.

At the level of policy making in the national Taw, this Convention obliges States to consult and te cooperate
with representatives of workers and employers, in the effort to draft @ new policy, to evaluate the
implementation of the policy and to amend any operative provision or code of conduct, which s inconsistent
with the policy. This method is very important, for the purpose of finding the ideal policy for arranging labour
migration in practice, 1?4

At the level of policy implementation, this Convention is almed at assuring the enforceability of this
Convention by way of obliging States fo promote the poficy; to take measures to implement this policy; to
encourage educational programmes; to develop other activities to understand their rights and for their
protection; fo provide assistance and encouragement for migrant worker and their family members for
implementing their rights under this Convention, as well as to preserve thair nationality, ethnic identity and
cultural ties with their country of origin. This Convention aims fo protect migrant workers and their family
members' not only in relation to their rights connected to the employment contract, but also in relation to
thelr nature as a forsigner and human being. Therefore, reunification of the family members of the migrant
workers becomes one amrangement in this Convention,'®

5.  Recognition of Occupational Qualifications of Other Countries

The States for which this Convention is in force are obliged fo make regulations conceming recognition of
oscupational qualifications acquired outside its territory, including cerlificates and diplomas, after appropriaie
consuliation with the representative organisations of employers and workers,™?” To interpret the meaning of
this article, the author would like fo refer as well to article VI of the GATS. This article provides Governments
the right to retain their right to set quafification requirements for certain professions (such as lawyers,
dagtors, accountants, etc.) and to set standards to ensure consumer health and safety. As long as the same
regulations are applied to foreign service suppliers as to local service suppliers, it does not violate the

The author’s note in the previous part of this dissertation conceming the absence of the government
representative also applies to this part.

The members of the family of the migrant worker, as stated in article 13 paragraph 2 of this
Convention, are the spouse and dependent children, father and mother.

See: article 13 paragraph 2 of this Convention.

See: article 14 point (b} of this Convention.
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national freatment principle. Article 14 point (b) of the ILO Convention No. 143 and arficle VI of the GATS
recall Governments to set occupational qualification requirements: on the one hand article VI of the GATS
acknowiedges the sovereignty of a State to regulate such occupational qualifications and apply them within
its territory to everybody who seek or are employed in those occupations (without considering whether
he/she is a local worker or a migrant worker); on the other hand article 14 point {b} of the 1LO Gonvention
No. 143 is similar to ariicle VII of the GATS. They oblige States to recognize the occupational qualiiications
of foreign countries acquired by anyone seeking any job within their ferritory (without considering whether
hefshe is a local worker or @ migrant worker}. It is evidence that both 1LO Conventions No. 143 and GATS
apply the non-disctimination principle as the basic principle of their provisions,

Based on these provisions, it can be concluded that if a person has completed education or occypational
training In a certain country, the diploma, certificate or other credentials obtained must be recognized by
other countries. The place, in which the occupational training or education was undertaken, is entifled to set
the level of that educationtraining. On the other hand, if a person uses that certificate/diploma fo apply fora
job vacancy in a certain country, then the country, in which the recruitment is underiaken, is entitled to set
the occupational qualification requirements to measure whether a candidate qualifies for that job vacancy. 28
Any certificate / diploma / other credentials obtained in other countries must be recoghized in order for it to
be used as ane compoenent for measuring whether the occupational requirements of that job vacancy have
been fuffiled. This way of application implies a mutual reciprocity recognition of each country's standards of
requirements or qualification standards.

This regulation can be applied ideally when the standards of occupational raining or education are equal in
each country. However, if the gap between the standards in the developed and developing or under
developed countries is very big, the application of this arrangement can create problems. As an illustration:
a person has completed an occupational fraining or educational programme in a developing country, which
has a low quality of occupational fraining or education. Afterwards that person successfully applies for a job
vacancy in a developed couniry. In such a situation it is not impossible that his work will fall below the quatity
of that expecled from a worker in that job in that parficular country. Therefore, a preliminary test before
somebody is recrulted to work in a foreign country plays a very imporiant role in decreasing the problem of
inequality. This preliminary test reflects the quality, knowledge and skil of the person better than merely the
certificate or diploma.

5l in relation to the recognition of occupational qualifications in other countries, even though a migrani
worker has the felevant qualifications for a certain position, the govemment is entitfed to restrict access fo
limited categories of employment ar functions where this is necessary [n the interests of the State.’® The
meaning of limited categories of employment or functions whese this is necessaiy in the interests of the
State is not elaberated upon. Understand how a country is supposed to interpret the meaning of this arlicle
is much easier when the country is a member of the WTO because it then has to register such restrictions in
its Schedule of Commitments to the WTO. Therefore, by referring 1o the Schedule of Commitments of one
country we will be able to identify what are inaccessible accupations for migrant workers. On the other hand,
if a country is not a member of the WTO, usually it will be acceptable if the reasen fo limit the accessibility of
some occupafions is determined by some specific situations such as: any job related to national security,
public interest, and govemmental services.

6. Multilateral and Bilateral Agreements

28 These requirements must be general requirements, which are applied to all applicants, either foreigners
or nationals of that country.

2 See: article 14 point {c} of this Convention.
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In the application of this Convention, it is not impossible problems will arise amongst countries cooperating
intensively in the field of labour migration.™® To settle the problems between/amongst countries arising from
the implementation of this Convention, this Convention encourages the Stales to conclude multilateral or
bilateral agreements.”™! Actually, cooperation and coordination betweenfamongst countries via
muitilateralibilateral agreements can play a very imporiant role in settling any problem in a certain region;
because before they conclude the agreement, they can analyse the concrete problems in their regions,
design specific solutions for these problems, amange these into policies and draft them within the scope of
mulilateralibilateral agreements. This aangement is very practical in preventing mare problems in the
future and if can be used as a guidance to setfle any dispute conceming labour migration.

7.  Effect of Ratification

Either Part | (Migrations in Abusive Conditions) or Part Il (Equality of Oppartunity and Treatment) of this
Convention can be excluded from the acceptance of any Member that ratifies it, by a declaration appended
to lts ratification.* This system makes this Convention become more adaptable and applicable in its region.
Therefore, if there is a change of siiuation in a couniry, it may also at any time cancel that declaration (of
exclusion of the applicability of certain paris of this Convention) by a subsequent declaration.’** On
exclusion matter, this Convention impliedly applies the “sunset principle”. it means that exclusion of certain
part of this Convention does not apply forever. As soon as the condition of a country, which declares
exclusion, is geffing better and it Is ready to implement the whole part of this Convention, it must cance! its
exclusion. There is a report procedure concerning the application of this Convention;™ and a certain
country might maintain its exclusion as long as there are specific reasons to persist with that exclusion, and
the position of ifs law and practice in regard o the provisions of the Part excluded from its acceptance.™
The Govemning Body of the International Labour Office shall present to the General Conference a report on
the working of this Convention and shalt examine the desirability of placing on the agenda of the Conference
the question of its revision in whole or in part.'%

%0 Uspally these countries are adjacent one to another, or have a long history of labour migration. As
examples, the USA is located adjacent to Mexico, and it is not surprising that there are many Mexican
migrant workers in the USA. Nevertheless, in other parts of the world there are two countries that are
located in different regions, but have a very intensive labour migration, such as between Indonesia and
Saudi Arabia. Saudi Arabia’s labour market absorbs a lot of Indonesian migrant workers, even though
these countries are not adjzcent one to another. This is the result of 2 long history of Islamic connection
between Indonesia and Saudi Arabia. One of the five pillars of Islam is the Hajj Pilgrimage. This is a
compulsory pilgrimage to Mecca in Saudi Arabia (at least once in a lifetime) for Moslems. Indonesia
has the biggest Islamic population in the world. Therefore, many Indonesians visit Sandi Arabia every
year. A Iot of Indonesians became more familiar with that country and enter into a lot of transactions
and business cooperation with Arabic people, also in the labour sector. At first Indenesian labour
migration in Saudi Arabia was largely related to the yearly exodus of Indonesians on Hajj pilgrimage.
Later, because there are a lot of job opportunities in Saudi Arabia (mostly for un-skilled workers), the
outflow of Indonesian migrant workers to Saudi Arabia gradually increased. Recently, together with
Malaysia it has become the main destination of Indonesian migrant workers. Useful information
concerning the status of ratification of Saudi Arabia to the ILO core conventions js available in the
Annex IiI of this dissertation.

See: article 15 of this Convention.

See: article 16 paragraph i of this Convention.

See: article 16 paragraph 2 of this Convention

Every Member has to report the application of the ILO Conventions and Recommendations in its
territory to the ILO’s Committee of Experts on the Application of Conventions and Recommendations.
Every year this committee will arrange a meeting to analyze the report of cerlain countries and propose
recommendations for each country to improve the application of those Conventions in those countries.
See: article 16 paragraph 3 of this Convention,

See: article 22 of this Convention.
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Actually, the country reports can be used as the reference of this examination, because these reports wil
describe the acfual situation of the appication of this Convention, including problems of implementation, If
there are similar prablems of implementation amongst countries, they reflect the flaw of this Convention, It
means that this part must be amended, to improve the applicability of this Convention. If the Conferance
adopts & new Convention fo revise this Convention wholly or partially, the ratification by a Member of the
new revising Convention shall jpso jure involve the Immediate denunclation of this Convention,
notwithstanding the period of denunciation as arranged in arficle 19, if and when the new revising
Convention shall have came info force. As from the date when the new revising Convention comes into
force this Convention shall ceass to be open o ratification by the Members. If a State had rafified this
Convenfion but It does not ratify the new Convention, this Cenvention shall in any case remain in force in its
actual form and content for those Members.' This arrangement is quite problematic, since new rafification
of the revised Convention for ihe State that has already ratified this Convention is not compulsory and also
there is no obligation for that state to evaluate its ratification to this Convention (after the new revised
Convention comes into foroe). If a country preserves its ratification to this Convention and does nof want to
rafify the new revised Convention, it means there are two different provisions that apply to the same matters
(migration in abusive conditions and the promotion of equality of opportunity and treatment of migrant
workers); and it means the ILO applies dual standards of protection. Therefore, if there is revision 1o this
Convention, it is better to provide for a cerain arrangement whereby the new revised Convention is
gradually implemented in all the States that have ratified the Conventions {either this Canventicn or the new
revised Convention), {o avoid dual standards of protection.

8. Final Remarks fo [ILO Convention No. 143

The author cansiders this Convention vety comprehensive for combafing illegal labour relationships as well
as for profecting the rights of (fawful) migrant workers and the members of their families. Special attention by
the author is given to article 11 paragraph 2 (e) of this Convention, in which an employee, who is posted
temporarily to a foreign country for the purpase of completing hisher dulies or assignments, Is excluded
from the protection of this Convention. In the global legal practice of employment relationships, the
transnational posting of workers is becoming very popular and Is practiced worldwide. In practice, it is
difficult to determine whether there is a change in the appticable law goveming that kind of relationship, and
there are many debafes conceming whetter the posted workers must be protected by the faw of the foreign
caunfry (host country} or the law of the original country (home country). To prevent posted workers from
being adversely ‘affected by the transnational posting it is very important that international standards of
protection are provide to simplify the determination of the applicable law (especially if the related countries
apply very different levels of protection), to guarantee the posted workers that they will not receive fower
standard of protection than the standard of protecticn in the original country, or that they will be treated
equally fo local workers (of the host country). Consequently, applying this Convention to a fransnational
posting of workers is very useful for providing legal certainly for a posted worker, Based on this
argumentation, the author cencludes that article 11 paragraph 2 {g) of this Convention should be changed
and the scope of this Convention should comprise fransnational posted workers and other types of
temparary migrant workers.

It is comprehensible that one of the main aims of this Convention is to combat the practice of illegal
employment as mentioned in article 3 of this Convention. The Migrants Rights International'® argues that

BT See: article 23 of this Convention.

"8 Migrants Rights International is 2 non-governmental organization and federation of migrant
organizations and non-governmental organizations promoting the human rights of migrants. Its
purposes are: (o promote recognition and respect for the rights of all migrants; to advocate for
ratification of the 1990 International Convention on the Protection of the Rights of All Migrant
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the methods by which Slates carry out their obligation, i.e. “fo suppress clandestine movements of migrants
for employment and illegal employment of migrants", may in some circumstances constitute violations of the
fundamental human rights of workers.®® There is no elaboration of this argument, but the author envisages
that based on the previous trend in the inteatianal mobility of workers, which is increasingly in the hands of
private fee-charging intermediary agencies, it has negative aspects, since workers are wulnerable o
malpractices. If there is a malpractice in the labour recruitment, introducing or placing that makes the stafus
of migrant workers that of an illegal migrant worker, the situation is very unforiunate for these migrant
workers because on the one hand illegal migrant workers are the victims of the illegal practices of their
private agencies and on the other hand they will neither be protected by this Convention nor be entilled to
receive any of the tights exercised by lawful migrant workers, since arficle 3 refers fo the illegal employment
of migranis in general and does not take into account the background to this illegal employment. In this
situation, the human rights of the innocent illegal migrant workers should be protected. Yet fhere is no
exception in this Convention, which creates a protection for these illegal migrant workers. Salving this
problem is not easy because if the Convention were lo create some exceptions to protect some specific
cases of llegal labour migration, this would make the Conventian too detailed, rigid, complicated and difficult
to implement; on the other hand, it fails to provide protection for victims of illegal labour recruitment (caused
by malpractice of private agencies work),*? This Convention does not treat this type of itlegal migrant worker
any differently than other types of itlegal migrant workers, and for some scholars it therefore violates the
human rights of this specific fype of illegat migrant worker. Therefore, to correct the flaw in article 3 of this
Convention, the author recommends that every rafifying country supports this article with national measures
to assist this specific kind of illega! migrant worker constituting either refuming the worker to the country of
origin or providing certain measures to refurbish his or her status as well as to punish the agencies who
perform the malpractice.

Another comment can be made regarding the characteristics of the ILO Convention. The ILO has a tripariite
structuse, in which the representatives of govemment, employer and worker are involved in the process of
drafting a Convention and negotiating the content of this Convention. Adaption of a Convention will happen
after those representatives reach agreement. In this procedure, each delegate is being entitled o vote
individually. Therefore, rafification of an ILO Convention cannof be made subject to reservation. ¥t A
ratification to an ILO Convention may exclude a {some) part(s) of thai Convention, as long as the exclusion
is in the scheme which is arranged in that Convention itself. If we refer to the article 16 of this Convention, it
entitles a country to exclude either Part | or Part Il of this Convention from its acceptance, as long as the
country submits a subsequent declaration to the Director General of the ILO. This means that a country
cannot exclude only some arficles of this Convention, but it has to exciude one block of this arlicle. Based
on this arrangement, there are three ways in which this Convention can be applied:

- Acountry implements anly Part I (Migration in Abusive Conditions);

- Acouniry implements only Part 1l (Equality of Opportunity and Treatment);

Workets and Members of their Families; to facilitate the efforts of migrant associations and other non-
governmental organizations in advocating for migrants rights; and to monitor trends and developments
in the sitaation of migrants' rights and welfare. MR is a non-governmental association in special
consultative status with the United Nations Economic and Social Council.

See:: Migrant Rights Bulletin, ‘Feature Report: 1.0 Reviews Instruments on Protection
of Migrant Workers Rights, Supplement to Pilot Issue of Migrants Rights Bulletin, October-November
99", <hitp://www.migrantsrights.org/[LO_report101199 htme>, accessed 12 November 2006.

Tt seems this Convention implicitly put the obligation to do due diligence with regard to the integrity of
each party in the employment fecruitment to the parties themselves. In case there is a risk in relation
with the bona fide of one party, the counterpart has to take the risk because of his/her own failure to
accomplish the prefiminary due diligent, before he/she enters the legal relationship.

See: Nicolas Valticos and Geraldo W. von Potchsky, International Labour Law. Kluwer Law and
Taxations Publishers, Deventer, 1993, p. 50.
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- And a country implements Part | as well as Part Il of this Convention {in this case that country does not
make any exclusion to this Convention).

|deally, the whole of this Convention should be implemented because the first part of this arlicle is very
important to be applied for combating illagal migrant employment; while the second part of this Convention
guaranfees lawful migrant workers (and the members of thelr families) equal treatment and equal
opportunity to that enjoyed by local workers. By applying this Convention as a whole, a country will be able
fo protect migrant workers as well as to prevent the existence of illegal migrant workers in its territory.
Therefore, if a cauntry has the political will to arrange labour migration in its ferritory comprehensively, the
author recommends it ratify the whole part of this Convention withaut any exclusfon.

From the PIL point of view, this Convention does not provide a lot of conflict of laws rules, because actually
the aim of this Convention is to establish international standards of protection for migrant workers,
Nevertheless, in some articles related fo the application of national law to implement this Convention, it
applies the “territoriality principle”, since this Convention allows each ratifying country to adopt necessary
and appropriate measures in order fo protect migrant workers or to eliminate the ilegal employment of
migrants and to apply these measures within its jurisdiction.

1.3.3. The Core Internationa! Labour Standards

It is undeniable that conditions of labour often involve injustice, hardship and vulnerability to workers. To
avoid the worst condition at work and In order o ensure that globalization offers a falr chance at prosperity
for everyone, the ILO established a system of intemational labour standards drawn up by representatives of
govemments, employers and workers from around the world covering the most basic rights related to work,
namely the care international labour standards. 1t falls into four categories:'2

- Freedom of association and the effective recognition of the right to collective bargaining;

- The elimination of all forms of forced compulsory labour,;

- The efiective abolition of child labour;

- The elimination of discrimination in respect of employment and occupation.

In relation fo the main topic of this dissertation, problems concerning child labour usually do not affect
migrant workers, because most migrant workers are adulls employed on the basls of an employment
contract. In a transnational context, chifd labour is usually practiced as the resuit of child {rafficking or the
llegal employment of migrant workers. Nevertheless, issues regarding freedom of association, the right to
collective bargaining, forced labour and non-discrimination in respect of employment and occupation
become sensitive issues to migrant workers; because those issues are very essential and connecled fo the
protection of the rights of migrant workers.

Freedom of association and the right to collective bargaining are recognized as fwo of the most basic rights
of workers by the IL.C; and they cover the right {0 organize and the right o strike. The application of these

M2 gee also previous explanation in the footnote Nos 57 and 58, supra.

¥ With regard to the right to strike, neither the ILO Convention No. 87 nor No. 98 explicitly regulates the
tight to strike. It is only recognized in the ILO Recommendation 1951 No. 92 concerning Voluntary
Conciliation and Arbitration, which mentions in paragraph 7 that ‘No provision of this
Recommendation may be interpreted as limiting, in any way whatsoever, the right to strike’.
Nevertheless, the general principle was tecognized very eacly by the ILO's Supervisory Bodies, in
spite of the absence of an explicit provision in the Convention. As early as its second meeting in 1952,
the Committee on Freedom of Association affirmed the principle of the right to strike, stating that it is
one of the “essential elements of trade union rights”. See: Committee on Freedom of Association,
‘Second Report (1952), Case No. 28 (Jamaica)’. It is an integrated part of Sixth Report of the
International Labour Organisation to the United Nations. Geneva, Appendix 5, p. 210, para. 68. See
also: Lee Swepston, ‘Human Rights Law and Freedom of Asscciation: Development through H.O
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rights requires negative (fmitation) and positive (protection) dimensions. It means that a government, ch the
one hand, negatively is entilled to establish any constraint or restriction as regards the application of these
rights; on the other hand, posifively they must safeguard the rights by creating a system for complaints
about violations, adjudication, remedies, and punishment. The government must not enly control or confine
workers who organize unlons but also effectively protect and enforce mechanisms that prevent employers
from acting against workers who try to organize unions.

Every country is obliged fo suppress and to eliminate every practice fo employ any person in work or
services that are exacted upon him under the menace of any penalty and for which the said person has not
offered himself voluntarily.# Any forced-labour practice must be penalized based on the nafional law of the
country. Normally, migrant workers will not be involved in this work, because usually before the departure
they must have signed an employment contract, which states the terms and conditions of the employment.
Nevertheless, in fact there are many violations by the employers, especially cases involving migrant workers
who work in an informal secior or who perform low-skilled work (such as in the domestic work) have been
reported and prosecuted.™s Many migrant workers get virfually no days off and no specific working and
resting hours. In many cases, the employers hold their passport and their salary. it is noi a new
phencmenon that many migrants get severe ill-treatment, physical abuse, and even homicide. This condifion
is very similar to slavery.*¢ Since they belong to the fundamental rights of workers that must be protected by
every ILO Member State, it becomes their concem to combat any kind of slavery and forced labour in their
territory.

Non-discriminatory freatment and equal treatment are other fundamental rights of (migrant) workers. There
are seven prohibited grounds for diserimination {any distinction, exclusion ar preference in law or in practice,
which has the effect of nullifying or impairing equality of opportunity or {reatment in employment or
occupation), ie. race, colour, sex, refigion, palifical opinion, national extraction and social origin. ¥
Furthermoare, the principle of equal remuneration for men and women workers for work of equal value shall
also be applied by the ILO Member States via their national laws or regulations, Jegally established or
recognised machinery for wage determination, collective agreements between employers and workers o7
combination of these various means. s These provisions are also applicable to migrant workers.

A final definitional issue Jooks upon potential new prohibited grounds for discrimination. Convention 111
leaves it to national govemments to determine distinctions or preferences on grounds other than those listed
above that may require attention. If sufficient consensus emerges, additional grounds might be added to ILO
jurisdiction in the future such as age, sexual orientation, disability, and other health canditions, most notably

Supervision'. [1998] International Labour Review, vol 137 No. 2, p. 187. This right has been
established from the interpretation. However, the ILO endorses govermments everywhere o establish
conditions that limit or constrain the right to strike in the national law.

See: article 2 paragraph 1 of the ILO Convention 1930 No. 29 concemning Forced Labour.

Farther information regarding forced labour practices in different countries has been reported in:
Internationai Labour Conference 93" Session 2005, ‘A Global Alliance against Forced Labour, Global
Report under the Follow-up to the ILO Declaration on Fundamental Principles and Rights at Work
2003, Report 1B’. International Labour Office, Geneva, pp. 46-62.
<hnp:!lwww.ﬁo.org!dynfdeclaﬁleECLARATIONWBB,DOWNLOAD_BLOB?Var_DocumemIDzSO
59>, accessed 15 October 2006,

A very serious ill treatment and ‘short of” slavery to Indonesian migrant workers has been reported by
the Anti-Slavery International, the Indonesian Migrant Workers' Union and the Asian Migrant Centre.
See: footnote No. 2, supra.

See: atticle 1 paragraph ! of the ILO Convention 1958 No. 111 conceming Discrimination
{Employment and Occupation).

See: article 2 of the ILO Convention 1951 No. 100 conceming Equal Remuneration.
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HIVIAIDS. " The govemment's authority to extend the prohibited grounds for discrimination means that the
scape of non-discriminatory freatment differs from one country fo another. This difference may create
different levels of protection from one country fo another. In the PIL point of few, it is very important to apply
a PIL principte 1o determine the applicable kaw, which will not lead migrant workers to a disadvantageous
posifion.

134. The ILO Recommendation conceming Migration for Employment (Revised),
{Recommendation No. 86, 1949)

One of the most important objectives of his ILO' Recommendation is to promote the general policy of the
ILO Members “to develop and utilize all possibilities of employment and for this purpose to facilitate the
infenational distribution of manpower and in particular the movement of manpower from countries which
have a surplus of manpawer fo those countries that have a deficiency”.'® This objactive is very helpful in
combating unemployment and to make effective use of manpower in a global perspective. It makes the
international labour market more efficient. If a lof of Members adopt the policies and measures necessary to
establish a glabal network fo simplify the cperational order and safisfy the demand for manpower this will
help fo combat global unemployment and manpower shortage around the world,

This Recommendation also promotes “free services” fo assist migrants and their families and in particular to
provide them with accurate information related to their migration; certain restriction on emigration and other
provisions related to emigration; employment and living condilions, including heaith conditions i the place
of destination, return to the country of origin or of emigration, and anything related to the interest to maintain
thelr capacity as migrants; any facilities granted to migrants and measures to faclitate their adaptation to the
economic and social organization of the country of immigration, to facilitate such relevant measures to
ensure thal: migrants for employment receive adequate accommodation, food and clothing: vocational
training fo enable them fo acquire the required qualification, assistance o access recreation, welfare
facilities and medical assistance.’s! Thesa recommendations are ideal for profecting migrant workers and
their family members. Yet implementing such policies is very expensive because It involves a lot of
authorities and related institutions, either at a focal level or at an intemational level and it assists a lot of
people without obligation fo pay. Therefore, it can be predicted that such recommendation will not be
suitable for countries that have economic difficulties. It is necessary to provide special provisions for these
countries, which can keep the balance between the right to information of migrant workers and the
sustainable economic development in those countries.

Paragraph 13 of this Recommendation advises Members to require any intermediary who undertakes the
recruitment, tntroduction or placing of migrants for employment on behalf of an employer to obtain a “written
warrant” from the employer, or some other document proving that it is acting on the employer's behalf. This
document should be drawn up in, or translated into, the official fanguage of the country of emigration and
should set forth alf necessary pariiculars concerning the employer, conceming the nature and scope of the
recruitment, the Introduction or placing which the intermediary is to underiake, and conceming the
employment offered, including the remuneration. This recommendation is very important for protecting the
legal certainty of the rights and obligations of migrant workers under the employment confract concluded
between migrant workers and their employers. These documents must state the term and conditions of the

" Further information regarding the scope of non-discrimination and equal treatment in different
countries has been reported in: Intenational Labour Conference 95 Session 2007, “Equality at Work:
Tackling the Challenges, Global Report under the follow-up to the FJLO Declaration on Fundamental
Principles and Rights at Work, Report 1B”. International Labour Office, Geneva, p.9. The document is
available on-line at: http://www Hlo.org/wemspSigroups/public/—dgreports/---deommy-—
webdev/documents/publication/wems_082607.pdf.

%0 See: paragraph 4 of this Recommendation.

5! This is sumnmarized from paragraph 5-12 of this Recommendation.
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employment contract, and all the rights and obligations of each party under the employment contract. From
the point of view of contract law, it is necessary that these documents be provided before work seekers
agree to the employment contract because a contract consfituies the entire agreement between the parties
with respect to the subject matter thereof and merges all prior and contemporaneous communications only if
the terms and conditions of the confract were known fo the parfies before they agree to sign the contract.
This requirement is very important for preventing migrant workers from unnecessarily obtaining a job under
terms and sondifions below hisher expectations. Furthermore, the author considers that it is necessary to
ensure that an intending migrant worker wilk certainly get a proper job, before he/she departs to the country
of destination.

This Recommendation also advises the Members “lo complete afl technical, occupational and medical
selection”, before the departure of the intending migrant to the immigration country. This process should be
under the responsibility of official bodies or competent authorities in that country.2 This recommendation is
also very important for profecting an infending migrant from the unnecessary risk of being denied
employment because he/she cannot fulfil the requirements of the offered job after hefshe arrives in the

country of immigration, Completing alt recruitment processes in the country of origin can prevent this kind of
situation.

The right of migrant workers to be accompanied or joined by the members of their families is also
emphasised in this Recommendation.!® Either the couniry of emigration as well as the counlry of
immigration should facifitate the unification of migrant workers and their family members. Furthermore, they
should be authorised to reside in the country of immigration and to be treated in the same way as
nationals.’® This recommendation is very important for protecting the migrant workers from discriminatory
treatment during their stay in the country of immigration.

Special attention has been given to countries in which the number of migrants for employment is sufficiently
large. This Recommendation recommends that these countries supervise the conditions of employment of
such workers, either by a special inspection service or by labour inspesters or other officials specialising in
this work S5 This recommendation is very important for controlling the practice of intemational labour
migraticn in these countries, especially if a number of violations have been regported in any one couniry,
either viclation of the rights of migrant workers under their employment confract or violation of the human
rights of migrant workers.

This Recommendation also recommends that Members issue a guarantee to any regularly admitted migrant

worker, insofar as is possible, that he or she will not to be removed from the territory of the Member State

his or her lack of means of the state of the employment market, uniess an agreement to this effect has been

concluded between the competent authorities of the emigration and immigration territories concemned.™

Contents of such agreement should provide:

a) that the length of fime the said migrant has been in the temitory of immigration shall be faken into
account;"?

Sce: paragraph 14 of this Recommendation.

See: paragraph 15 of this Recommendation.

See: paragraph 16 of this Recommendation.

See: paragraph 17 of this Recommendation.

See: paragraph 18 of this Recommendation.

This recommendation is very important, since in general the ILO recommends that to support the right
to geographical mobility migrant workers can reside lawfully for a prescribed period not exceeding
two years (see article 14 (a) of the ILO Convention No. 143), and that in principle no migrant shail be
removed who has been there for more than five years. This is a warranty for migrant workers that they
cannot be removed from the said country mercly becanse the length of their stay has exceeded five
years period.
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b)  thatthe migrant must have exhausted his rights to unemployment insurance benefit; %

¢)  fthat the migrant must have been given reasonable notice so as to give him time, more particularly to
dispose of his property;

d}  that suitable arrangements shall have been made for his {ransport and that of the members of his
family;

€)  that the necessary arrangements shall have been made 1o ensure that he and the members of his
family are treated in a humane manner; and

f) that the costs of the return of the migrant and the members of his family and of the transpart of their
household belongings to their final destination shall not fall on him.

This Recommendation is a litle bit too optimistic, because it starts from the assumption that every counfry

has already maintained all abovementioned measures. Point b) of this paragraph cannot be applied in the

temritory of all Members, because if a country does not have a social benefit system yet, this requirement

cannot be used to measure whether a migrant worker can be removed from the said country. Point d) and f)

must also be elaborated in the said agreement, by determining a specific party who has fo pay the cost of

transportafion. The author believes that employers have fo pay this cost of transportation, because the

presence of migrant workers in the country of immigration is o implement their employment contracts with

their employers.

The jurisdiction of the authorities of the territories fo control the operations of recruitment, infroduction and
placing of migrants for employment has been emphasized in this Recommendation.®® Continual monitoring
of the praclice of labour migration in a country Is very imporant, especially to ensure that all processes of
recruitment, Infroduction and placing have been done lawfully; furthermore to confrol whether the
implementation of employment contracts between migrant workers and their employers are also performed
without any infringement of the nafional law as well as international law related to labour migration and
protection for migrant workers. Such conirol also has its uses in reducing the incidence of malpractice with
regard to the employment contracts of migrant warkers.

“ This Recommendation alse recommends bilatetal agreements between countries fo specify the methods of
applying the principles set forth in the Convention and Recommendation concerning Migrafion for
Employment, furthermore this Recommendation provides a Madel Agreement, to assist countries desiring to
draw up such an agreement with its drafting.® Furthermore, this Recommendation will have a very
important role in establishing more harmonized agreements amongst countres, because if each country
applies this model agreement to arrange its cooperation with other countries the confent of each agreement
wilk be mare or less similar one to another. In a way, it is a good practice to establish standards of protection
of the rights of migrant workers. It also has a good impact an the harmonization of the content of an
employment contract that involves migrant workers.

Provisions conceming agreement between the parties to provide dispute setllement machinery in the Mode!
Agreement!®is very important for the profection of migrant workers, especially because migrant workers live
in a foreign country, which applies different laws to those in his or her counfry of origin. it is very important
for migrant workers and their family members fo have access to the appropriate courts or o otherwise
obtain redress for their grievances, in accordance with the laws and regulations of the territory of
immigration.

" Jt must be noted that there are many countries that do not have any unemployment insurance benefit.

As an example, Indonesia does not have unemployment social benefit system; because its two National
Acts related social benefit or social insurance, ie. Worker Social Insurance Act No 3, 1992 and
National Social Insurance Act No. 40, 2004 do not cover the unemployment social benefit,

See: paragraph 19 of this Recommendation.

See: paragraph 21 of this Recommendation.

See: article 16 of this Model Agreement.
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This provision is very important from the PIL point of view, because if the parties determine an appropriate
procedure to seftle the disputes as well as the competent forum that has jurisdiction io settle any disputes
related to the employment relationship with the migrant wotker; it will help the parties fo the employment
contract to sefile any disputes between them by having the case heard in the appointed forum. Usually the
countries will provide two options to be chosen by the disputing parties, i.e. via compulsory proceedings
(such as litigation or compulsary arbitration), or via voluntary proceedings {such as voluntary arbitration,
mediation, efc.). From the PIL point of view, the most important agreement conceming the setilement of
disputes is that determining the forum and country authorised to hear the dispute will be heard (gither the
country of emigration or the country of immigration). It will answer the problem of jurisdiciion in this
transnational employment relationship.

Alas, this part does not regutate any problem related to choice of law rule or any method fo determing the
applicable law of the dispute, even though it is another difficult problem on transnational legal relationship.
There are at least two different applicable laws we have to deal with; i.e. the applicable law of the legal
proceedings of the court, tribunal, arbitration or other competent bodies: and the applicable law to seftle the
dispute.
- On the one hand, the applicable law of the legal proceedings of the court, fribunal, arbitration or other
commpetent bodies is usually based on the national law of the place of the legal proceeding because il is
pari of the procedural law of the country. Procedural matters such as rules of evidence and court
procedure are governed by the lex fori*e
- On the other hand, the determination of the applicable law to setfle the dispute is more complicated,
because there is no singlefdominant conflict of law rule (like in the procedural law) to determine. the
applicable law of the dispute. The author suggests the parties (States involved in the bilateral
agreement) agree fhat migrant workers and their employers have to agree a choice of law rule in their
employment contract as this will ease the process of the dispute sefflement, should such a dispute
occur. If there is a choice of law rule in the employment contract, as long as the express statement by
the parties of their inenfion to sefect the law of the contract is bona fide and tawful, there is no reason
to dismiss the chosen law on the graund of public policy.?

in some respects, the content of the ILO Recommendation No. 86 is very simitar to the content of ILO
Convention No. 87 (such as the application of equal trealment and non-disctimination principles in respect
of nationality, race, religion or sex; and the effort to combat misleading propaganda relating to immigration
and emigration). This overlap Is necessary to cover the different nature of ILO Convenficns and ILO
Recommendations. 1LO Conventions are applied to the Members based on ratification; s therefore, they
only have direct legal binding effect for the rafifying counfries. If a country does not ratify the IO Convention
No. 97, it does not have any [egal obligation fo implement any provision within the scope of this Convention.
Nevertheless, if similar provisions are arranged in the ILG Recommendation No. 86, non-ratifying countries
do not have the legal obligation to implement this Recommendation, but they are obliged to report the
position of the law and practice in their country as regards the matters dealt with in this Recommendation.
Therefore, this Recommendation is smoothing the progress of non-ratifying countries to conform their law
and practice of labour migration and migrant workers protection in correspondence to the provisions applied
by the ILO.

182 gue. M.V, Clarkson and Jonathan Hill, Jaffey of the Conflict of Laws, Second Edition. Butterworths,
2002, p. 12,

18 Goa- the statement of Lord Wright in Vita Food Product Ine. v Unus Shipping Co. [1939] A.C. 277.
More information can be seen in David McClean, Morris: The Conflict of Laws, Fifth Edition. Sweel
& Maxwell L1d, London, 2000, p. 322.

¥ Eycept the application of the Fundamental ILO Conventions (this matter has been elaborated in
previous past of this chapter), which are directly applicable to States because of their ILO Membership.
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Moreover, the existence of a Model Agreement in this ILO Recommendation is also important to provide
exemplary provisions and to create a simiar pattem of arrangements befween countries regarding bilateral
or multilateral agreements on labour migration and migrant workers protection. This strategy facilitates the
process of establishing intemational standards of protection on this specific matter.

Nonetheless, this recommendation deals with Private International problems, i.e. conceming disputes
sefflement mechanisms. Alas, this part only aranges the agreement between countries (via bilateral
agreement) and it does not deal the problem of determining the applicable law. Therefore, the author
suggests that bilateral agreement between two parties should arange the method to determine the
applicable law of the disputes. Even if both parties have ratified the ILO Migrant Worker Convention and are
legally obliged to enforce that Convention, since the ILO Convention provides only “a minimal fioor of
rights”, 5 there is still a potential confiict of laws between the two national labour laws. i one counkry applies
higher standards of protection than the minimal floor of rights established by the ILO, while another country
applies only the minimum standards, then the problem of conflict of laws becomes relevant and it must be
determined which national law should be applied io protect the migrant workers. Therefore, the author
considers that a clear arrangement conceming the method to determine the applicable law of employment
confracts must be arranged within the scope of bitateral agreement between countries.

1.3.5. The ILO Recommendation concerning Migrant Workers (Recommendation No. 151, 1975)

This Recommendation was concluded to support the application of any rights and obligations of the ILO
Members established by the ILO Convention 143 on Abusive Conditions and Promofion of Opportunity and
Treatment of Migrant Workers (Supplementary Provisions} 1975. In fact, this Recommendation is actually a
very important instrument to support the ILO Convention 143, in view of the fact that until now the ratification
of this convention by the Members has progressed very slowly. The obligation of the Member States to
report the status of legal practices and national law conceming the subject matters covered by this
Recommendation will encourage them to achieve the level of protection for migrant workers stiputated in this
Recommendation. The main objective of this Recommendation is the same as the main objeciive of the ILO
Convention No. 143, i.e. to establish further desirable standards as regards three aspects, L.e. equality of
oppartunity and treatment; soctal policy with regard to migrants; and employment and residence.'® Based
on paragraph 1 of this Recommendation, these standards should be applied within the framework of a
coherent policy on intemational migration for employment, and be based on the economic and social needs
of both countries of origin and countries of employment. It should take not only short-term manpower needs
and resources into account, but also he long-term social and economic consequences of migration for
migrants as well as for the communities concemed. Since migeation for employment is a transnational
activity, it would be ideal to regulate it in bilateral or multilateral agreements between countries, with the
main purposes creating harmonized arrangements and the sustainable development of profitable migration
for employment acfivifies.

The most impertant principle in this Recommendation is the effective equality of opportunity and treatrnent
{befween migrant workers and their family members and nationals of the Member States) in respect of
access to vocational guidance and placement services; access to vocational training and employment of
their own cholce on the basis of individuat suitability for such training or employment, account being taken of
qualifications acquired outside he territory of those abtained in the country of employment; advancement in
accordance with their individual characteristic, experience, ability and diligence; security of employment, the
provision of alternative employment, relief work and retraining; remunetation for work of equal value;
conditions of work, including hours of work, rest periods, annual holidays with pay, occupational safety and

' See: Simon Deakin and Frank Wilkinson, ‘Rights vs. Efficiency? The Economic Case for
Transnational Labour Standard’. {1994] Industrial Law Journal, Vol. 23, No. 4, p. 301.

1% See: recitals of this Recommendation.
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occupational health measures, as well as social security measures and welfare facilies and benefits
provided in connection with emplayment; membership of trade unions, exercise of frade union rights and
eligibility for office in trade unions and in labour-management relations bedies, including bodies representing
workers in undertakings: rights of full membership in any form of co-operative; conditions of life, including
housing and the benefits of social services and educational and health facilities.s

These provisions are direclly related to the most important protection for the migrants as workers and as
human beings. It offers the basic preconditions for migrant workers to be able to perform well in their work,
because without these forms of protection, in particular with regard to their occupational health and safety,
their ability to provide the best performance due to lack of skill or knowiedge, their stability of life in the
immigration countries, efc.; as well as being unfairly freated vis-a-vis nationals, migrant workers will feel
insecure in performing their work,. in view of the importance of these types of protection, this
Recommendation also advises the Members to provide a competent public authority to contral and observe
the practice of these equalities.

This Recommendation also advises Members to assure the rights of migrant workers to geographical
mobility while it also recognizes the free choice of employment, subject o the conditions that the migrant
workers have resided lawfully in a Member's territory for the purpose of employment for a prescribed period
not exceeding two years or, if a Member's laws or regulations provide for contracts for a fixed term of less
than two years, that the worker has completed his first work contract; to make reguiations congeming
recognition of occupational qualifications acquired outside its territory, including certificates and diplomas;
and to restrict access to limited categories of employment or functions where this is necessary in the
interests of the State. These provisions absorb article 14 of the ILO Convention Mo. 143, therefore, to avoid
any repefition, the author will not discuss this problem in this part.

In order to enable migrant workers and their families to take full advantage of their rights and opportunities in
employment and occupalion, this Recommendation advises Members to take measures o inform them, as
far as possible in their mother tongue or, if that is not possible, in a language with which they are familiar, of
their rights under national law and practice as regards the matters related to vocational fralning, security of
employment, remuneration, condition of work and other rights related to their position as migrant workers, 6
to advance their knowledge of the language or languages of the country of employment, as far as possible
during paid fime; to promote their adaptation fo the society of the counfry of employment and to assist and
encourage the efforts of migrant workers and their families to preserve their national and ethnic idenfity and
their cultural ties with their country of origin, including the possibility for children to be given some knowledge
of their mother tongue. Moreover, in case of colleclive recruitment, this Recommendation suggests the
Members take the measures necessary fo introduce migrants to the language of the country of employment
and to its economic, social and cuftural environment before the migrants' departure from their country of
origin. These provisions are very imporiant for preparing migrant workers and iheir family members to adapt
and fo live properly in immigration counfries.

Reunification of the migrant workers with their family members is regulated in this Recommendation. It
advises Member States o take all possible measures under nafional laws or regulafions,
bilateral/multilateral arrangements and other relevant measures to facilitaie the reunification of families of
migrant workers as rapidly as possible. To implement this reunification, the workers should have appropriate
accommodation for them and their family members, which meets the standards normally applicable to
nationals of the country of employment.

167 See: paragraphs 2 and 3 of this Recommendation.
168 See: paragraph 7 of this Recommendation. To determine the right of migrant workers here mentioned,
reference is made to paragraph 2 of this Recommendation.
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For the purposes of this Recommendation the term famity members of migrant workers includes the spouse
and dependent children, father and mother'®, This scope is broader than the scope in article 44 paragraph
(2) UN Convention on Migrant Warkers, in which It includes only spouse and dependent children. It is clear
that this Recommendation wants to creale a higher level of protection for the family members, because it
takes the cultural backgrounds in all countries info account, Many countries consider that independent
children should take care of their parents. The author sees this different scope as being the result of the
tripariite mechanism, in which the worker representatives have successfully advocated the interests of
migrant workers. Nevertheless, the adverse effect of this provision is that the burden of providing living
expenses for the migrant workers will be higher. It may potentially decline the quality of fife of migrant
workers and their family. members. To anticipate this problem, the author argues that every country has fo
make a link between a migrant workers salary and the number of family member who may accompany
migrant workers in the immigration countries. Therefore, provision conceming the right of imigrant warkers to
visit the country of residence of their family members (without having their em ployment terminated or their
right fo residence in the country of employment withdrawn during that period}; or the right to be visited by
their family members at least during the annual holiday with pay (when at least for one year they cannot
bring their family members into the immigration countries) is very important to maintain the unity of migrant
workers with the family members.

Every cauntry should take appropriate measures io prevent any special health risk or occupational accident,
to which migrant workers may be exposed, including training, instruction or other special measures fo
enlighten them regarding occupational safety and hygiene at work.!™ It also should take any measure to
ensure that migrant warkers fully understand instructions, symbols and other signs relating to safety and
health hazards at work, in view of migrant workers' fack of familiarity with processes, their language
difficulies and other reasons. Moreover, this Recommendation recommends that national law imposes
administrative, civit and penal sanctions on employers or other responsible persons or organisations who faif
to implement any regulation conceming health and safety protection for migrant workers. Indeed this
pravision is very important for securing migrant workers from any risk conceming any adverse effect to their
heath and safety at work, especially for preventing any occupafional disease or accident. If every country
comprises that kind of provision in its national law, it will be a guarantee that every migrant worker will be
properly protected as regards health and safety, since the failure to implement this matter will be subject fo
civil or penal sanctions.

This Recommendation advises countries to refrain from removing migrant workers regularly admitted in their
temitory. The fact of these migrant workers losing their employment should ot in itself imply the withdrawal
of their authorisation of residence.'”* They shauld be allowed sufficient time fo find alternative employment,
at least for a period corresponding to that during which they may be entitled to unemployment benefit; and
the authorisation of residence should be extended accordingly (as an example, if they a migrant worker has
todged an appeal against the termination of his or her employment, he or she should be allowed {o reside
perding the final decision). It is undeniable that the residence permit must be considered as a requirement
for the continuity of a migrant worker's employment contract, If a migrant worker has his or her permit {o
reside in the country of employment {immigration country} for any reason other than their employment
contracl, his or her employment coniract must be terminated and the migrant will have fo depart from the
immigration country.

Furthermore, if the employment contract is ferminated uniustly, migrant workers are enfiied o claim
reinstatement, compensation for loss of wages or other payment which results from unjustified fermination,
or access to a new job with a right to indemnification; or the migrants worker should be afiowed suficient

169
170
171

See: paragraph 15 of this Recommendation.
See: paragraphs 20-22 of this Recommendation.
See: paragraphs 30-34 of this Recommendation.
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time fo find alternative employment, In some ways, ihe termination of the employment contract is the worst
situation for migrant workers, because they loose their job, they do not eam salary, and if they do not
immediately find & new job, they will no longer be able fo live in the foreign country. Therefore, any
temination of a migrant worker's employment contract should be the result of a reasonable and fair decision
taken on lawful grounds. it must apply the pracedure and formality as regulated in the national taw in the
country of employment. The migrant worker should be enfifled to any outstanding remuneration from the
performed work, including severance payments normally due; to benefits which may be due in respect of
any employment injury suffered; to compensation in fieu of any holiday enfitlement acquired but not used
and to reimbursement of any social security contributions which have nof given and will not give rise fo
rights under national laws or intemational arrangements. Since migrant workers (gither lawful or iflegal) have
worked for their employers, it is reasonable that they receive their rights established by their previous work.

Regarding migrant workers who are the object of expulsion orders or who are claiming their rights under
their employment contract, they should have a right of appeal before an administrative or judicial instance
and the right to get legal and language interpreter assistance, according to conditions laid down in national
taws or regulations. This provision is the implementation of the due process of law principle and the doctrine
on treatment of aliens and access to the courls, which is considered as part of customary law in intemational
legal practices.”

Any lllegal employment of migrant workets must be heard under relevant internationa or national law, and if
there is a ground to do so, the parly invalved can be prosecuted based on the penal sanction.™® Therefore,
providing ihe rights arisen from an employment refationship to illegal migrant workers does nof legitimate
suich an illegal employment relationship.

The newesi ILC Recommendation related to migrant workers is very comprehensive and detailed. It also
focuses on many fundamental matters in detail, Provisions concerning equal opportunity and treatment are
not anly presented as principles but they have been elaborated into specific aspects in more operational
provisions such as vocational training, employment conditions, etc. This Recommendation is very useful for
smoothing the progress of the national law of each country so that it comesponds with the standards
established by the ILO, even though the country does not ratify any ILO Convenfion conceming migrant
workers. This Recommendation also concerns the function of social services to enable migrant workers and
their family members to adapt to the situation in the immigration country, In general, this Recommendation
proposes many suggestions to the Member States to take measures to protect migrant workers and to
facilitate them to live properly in: the immigration country and to perform well in their working place.

14. Protection of the Rights of Migrant Workers by the International Conventien on the Protection
of the Rights of all Migrant Workers and Members of their Families, adopted by United Nations
General Assembly Resolution 45/158 of 18 December 1930'™

14.1. Introduction

Based on the Preamble of this Convention, basically the main objective of this Convention is to reaffirm '
standards and principles that had been established by some internafional Convention issued by the United

1 Rased on these doctrines, aliens must have access to national legal remedies. They are entitled to bring
an action, and avail themselves of the usual means of defence. See: Pieter Boeles, Fair Immigration
Proceedings in Europe. Martinus Nijhoff Publishers, the Hague/Boston/London, 1997, p. 32.

In the previous part of this dissertation has been explained that national law should impose civil or
penal sanctions on those who are responsible for organizing and operating illegal employment of
migrant workers as well as employers of illegal migrant workers. This provision can be found in article
68 UN Convention on Migrant Worker as well as article 6 of the ILO Convention No. 143.

1% Date of entry into force: 1 July 2003.
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Nation itself and the ILO, o recognize the important work of some UN's specialized agencies in connection
with migrant workers and members of their families, lo establish notms which may contribute to the
harmonization of the affitudes of States through the acceptance of basic principles conceming the treatment
of migrant workers and members of their families, and to bring about the infernationa! protection of the rights
of all migrant workers and members of their families, reaffirming and establishing basic norms in a
comprehensive Convention which could be applied universally. Therefors, this Convention more or less
compiles the rights and protections for migrant workers and members of their families in one wide-ranging
Convention, while the content of this Convention can be found as well in other Conventions. This
Convention is helpful fo find easlly a comprehensive legal source conceming the rights and protections for
migrant workers and their family members. The coverage of protection in this Convention is more
comprehensive than any other infemational Conventions related fo migrant worker protections, because the
approach of this Convention is more mulfi-dimensional, i.e. to protect the migrant workers from some
different characteristics of protection, such as from a contract law aspect, immigration law aspect and
human rights aspect.

1.4.2, Subject of Protection

The ferm "migrant worker™ has been defined by arficle 2, paragraph 1 of the Migranf Workers Convenfion
as: 'a person who is to be engaged or has been engaged in a remunerated activity in a State of which he or -
she is nota national’. Therefore, it is obvious that this Convention is meant fo regutate the tegal protection of
‘transnational” labour migrations. Furthermore the Convention infroduces a new scope of pratection, i.e. to
apply this convention to many categories of migrant workers and their families, ™ including: frontier warkers
who reside in a neighbouring State fo which they retum daily or at least once a week; seasonal workers;
seafarers employed on vessels registered in a State other than their own; workers on offshore installations
which are under the jurisdiction of a State other than their own; ifinerant workers; migrants employed for a
specific project; seff-employed workers."”® These types of workers are not covered by the ILO Conventions
97 and 143

Some limitations of the coverage of this Convention have been regulated in article 3 of this Convention. This

convention does not protect:

- persons sent or employed by intemational organizations and agencies;

- persons sent or employed by a State outside its territory (to perform official functions, who participate
in development programs and other co-operation programs};

- foreign investors;

- refugees and slateless persons, unless such application is provided for in the relevant national
legistation of, or intemafional instruments in force for, the State Party concemed:

- students and trainees; and

- seafarers and workers on an offshare installation who have not been admitted to take up residence
and engage in a remunerated activity in the State of employment.

it is undeniable that those people migrate fo a country other than thelr country of origin. They are excluded
from the scope of pratection of this Convention due o some reasons:

%5 See: United Nations Press Release, ‘Convention on Protection of Rights of Migrant Workers to Enter
Into Force Next July’. 19 March 2003. <hitp://www.unhchr.ch/huricane/huricane. nsffview(1/
BB7ESES5CT147498C1256CEF00385E50%0pendocument>, accessed 13 November 2006,

This broad classification of migrant workers is quite innovative and important, because it improves the
recognition of the rights and protection for the migrant workers and their families to a wider extent
than the similar protection established in the ILO Conventions (No. 97 and 143) and Recommendation
(No. 86) and the effect of protection from this Convention will cover more groups of migrant workers
than the scope of protection of any ILO legal instruments.
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- These people (such as: a diplomatic staff of a country or a staff of the UN and its specialized
agencles, diplomats, etc.) work under a special regulation applicable o them.

- The main reason of their migration to ancther country (such as: foreign investors, refugees, students
and frainees) is not to enter into an employment condract. Even though in the end, as for example
refugees, enter an employment contract, but they are bound by special regulations, which link fo their
status as refugees and not as migrant workers. Same counfries like Canada,’”” United Kingdom, '™
and Greece'™ have a special program to give an opportunity for the refugees to work, either as
migrant warkers or as self-employed worker,

1.4.3. Scope of Protection

The Convention plays a role in preventing and efiminating the exploitation of ali migrant workers and
members of their families throughout the enfire migration pracess.' It covers the preparation of migration,
the adjustment and settlement in the immigration country and the return to the home country.

Migrant workers and members of their families who have the proper documentation are entified to be
informed before their departure, or at the latest at the time of their admission to the State of employment, of
all conditions applicable to their admission, as well as of the requirements they must safisfy in the State of
employment and the authotity to which they must address themselves for any modification of those
conditions.’8! This protection is very important to ensure the rights and obligations of migrant workers and
their families. In the implementation, before the departure io the state of employment, migrant workers and
their families must be familiar with all the working condition and terms of employment. This provides the
migrant workers and their families with legal cerlainty. Furthermore, if also establishes a guarantee for the
workers that in the country of destination they will embark upon a job with specific standards of protection.
Based on the prerequisite of confract vafidity, this provision is also imporant fo fulfil the
contemporaneousness of the exchange of the rights and obligation of the parties to the employment
contrac!, in order fo create binding premises for the parties. 162

7 Gee: Legal Line Canada, ‘Can a refugee work in Canada?’ <http://www.legalline.cac, accessed 14

November 2006. In Canada, after a refugee claimant files an application for refugee status, he/she will
be notified by Immigration Canada as to when he/she can apply for an Employment Authorization. It
usually takes between three and four months from the time that a refugee claimant enters Canada umtil
the time that the claimant will receive an Employment Authorization and be allowed to start working.
See: The National Health Service of the UK, "Work Permits, Visas, Refugee Doctors & Induction
Courses (Qverseas Doctors)’.  <http://www.nhscareers.nhs.uk/nhs-knowledge_base/data/5401 html>,
accessed 15 November 2006. In the UK, there is special training available for refugees who are
qualified doctors, to help them prepare for registration with the General Medical Council, and for
applying for jobs in the National Health Service. Refugee doctors should be encouraged to contact
isabel Fish at the British Medical Association (0207 383 6231), and register on the BMA's refugee
doctor database, they will then receive a monthly newsletter about services available for them.

See: Dr.Elizabeth Mestheneos, ‘EU Care: Refugee Entrepreneurs in Greece' (National Contribution to
the BU funded programme for the European Commission Directorate General Justice and Home
Affairs, under the budget line B3- 4113, integration of refugees; Unit A/2 "Immigration and Asylum®).
<http:/fwww.sextant.grirefugee.html>, accessed 17 November 2006.

See: Committee on the Protection of the Rights of All Migrant Workers and Members of Their
Families, ‘Frequently Asked Question’. <http://www.unhchr.ch/htmi/menu2/6/onyw/iags.htotl>,
accessed 18 November 2006.

See: article 37 of this Convention.

See: N. Stephan Kinsella, ‘A Libertarian Theory of Contract: Title Transfer, Binding Promises, And
Inalienahility’. Joumal of Libertarian Studies Volume 17, no. 2. Ludwig von Mises Institute, Spring
2003, pp. 11-37. <https:/fwww.mises.org/journals/jls/17_2/17_2_2.pdf>, accessed 1 December 2006.
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The principle of not being treated less favourably is one of the most important principles in this
Convention."™ This principle is applicable in respect of remuneration and other conditions of work and terms
of employment. Some other very impartant principles guarantee regular or documented migrants the righis
to liberty of movement, fo form associations and trade unions, and to participate in public affairs. This
Conventicn protects the right of the migrant workers and their family members o be treated equally even
though they have a different backgrotnd of race and culture. Furthermore, it is very prudent for the migrant
workers and their family members to be integrated into the community in the state of employment, but there
is no single reason for the authority in neither the state of employment, nor the employer to cut their links off
to their own culture,

This following Table will describe briefly the most important protection of the rights of migrant workers and
their family members:

TABLE Il

HIGHLIGHTS OF THIS CONVENTION

Rights  of and { Rights of and | Rights and Duly of All | Rights and Duty of | Rights and Duty of
Protection for | Protecion  for | State Parties Sending Countries State of Employment
Migrant  Workers | llegal  Migrant
and their family [ Workers  and
members their faraily
members
Basic freedoms: Human Rights: Non  discrimination § Emigration of Emigration of workers ;
- freedom tu enter | Rightsto obtain | with respect to rights: | workers : Parsons seeking
and leave the fundamental foenable migrant Persons seeking employment abroad
state of origin {1); | human rights workers and employment abroad | sheuld be allowed fo
- Freedomfolife | {preamble). members of their should be allowsd fo | leave and enter the
without cruel, families withoutany | leave and enterthe | country of origin (8).
inhuman or diserimination to couniry of origin (8).
degrading enjoy the rights set
freatment of forth in the
punishment; Convenfion (7).
outside slavery
or servitude and
forced or
compulsory
labaur (3-11};
- freedom of
thought,
conscience and
religion and the
right to hold and
express opinions
{12-14).
Due Process of law: | Obtaining Promotion of sound | Pre-depariure Particular Protection:
- Invesligations, equality with equitable,  humane [ information; -Protection of liberty
amests and nationals ofthe | and lawful conditions; | Before the depariwre | and security of
detentions; state of Consultation and | of workers and workers and members
based on employment: to | collaboration {o | members of their of their families {16-
established have access to ensure better living | families to the States 17);
procedures, in emergency and working | of employment, they | -Protection from
equality with medical care conditions, including | must be fisly propetty confiscation
nationals of the | (28), education, | social economic, | informed of all {15);
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State {16-20); including cultoral and other | conditions applicable | -Protecton from their

- a fair and public | preschoal needs as wel as | totheir admission, personal doecuments
hearing by a | education (30}. impact of migration | stay and employment | confiscation {24).
compeient, on the communifies | aswell as other
independent and cancemed (64). requirements {37).
imparfial fribunal
established by
law (18.1);

- No arbitrary
expulsion (22
andd 56). -

Basic Rights: Contractual Appropriate senvice: | Exercise of political Equal freatment with

- Right to fife (9 rights: conceming: rights of migrants: naticnals:

- Righttoprivacy | Rightsto ge! -Information facilitate the exercise | -Provide equality with
an their rights dissemination about | of the right of migrant | nationals before the
communication without being the rights of migrent | workers and courts of law and
(t4) disciiminated workers from this members of their tribunals (18);

- Right of having due to their Convention {33, 37); | families to participate { -Provide equality with
property (15). illegal status -fnstitutions in public affairs, vofe | nationals to

- Right of equal {25.3). establishment fo and be elected in remuneration,
freatment with address the needs elections in their condifions of work,
the nationals of of migrant workers home countrigs. (41). | e.g. overiime, hours of
the host country: (41). wark, weekly rest,
in relation with -Granting holidays with pay,
their work {25}, remittances, and tax safety, fermination of
social security and customs duty confract, elc. {25);
benefit & exemptions (46,48); -Provide eguality with
emergency -permission and nationals to access to
medical care (27- facilitation the education, vocaticnal
28), in access to transfer of the training, guidance and
educational, migrant workers' placement, housing
vocafional and eamings and including social
social services savings to their housing schemes,
{43-45}, States of origin (47); social and health
protection -Formulation, services {43) and
against implementation and social security (27);
unemgloyment, enforcement -Provide equality with
dismissal, migration policy (64- nationals in gaining
unemployment 66); access to education,
benefits, { 54}, in -Consultation and including preschool
the exercise of collaboration in education (30).
remunerated preventing and
activity (55); eliminating illegal

- Right fo transfer and clandestine
their eaming, movements of
saving and {abour by taking
belonging {(32); appropriate

- Rightte reasure and
information their imposing sanction
rights & {68).
obligation {33);

- Right fo liberty to
move in the
country of -
employment (39).

Contractual Rights to refum | Reporiing: Provision of Keeping with  the
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protection: and reintegration | legislative, judicial, | adequate consular standards of fitmess,
Protection against [ fo the home | administrafive  and | services: provide safely, health and
smployment country: other measures they | adequate consular principles of human
contract  violation | Obiain have faken  io | and other services dignity: Working and
(54()). assistance {0 | implement the | required tomeetthe | living condiions  of
make an ordery | provisions of the | social economic, migrant workers {70).
relum io their | Convention {one year | cultural and other
home countrigs, | after the Convention | needs of their
economic enters info force and | migrant workers and
resetlement, and | thereafter, every five | members of their
social & cuftural | years or whenever | families {65.2).
reintegration Commitlee on the
{67). Protection of the
Righls of Migrant
Workers and
Members of Their
Families requests it
{73).
Other rights: Protection to  the | Regulation of Giving permission fo
- Right {o be fights arising from | recruitment: participate in a trade
informed  about this Conventicn: Recruitment of unior:
all  condifions -No compulsion on workers for overseas | to join or form trade
applicable to migrant workers o { employment should | unions and
their admission renounce their rights | ba regulated by associations for the
{conceming their (82} restricting It to public { protection of economic,
slay and -To ensure the services or bodies of | social, cultural and
remunerated recognition of the ihe sending State. other rights (26).
aclivity and its righis, and to Recruitment by
requirements) provide effective agencies, employers
@an remedies for and their agents
- Right to be violations of such should be subject to
temporarily rights (83). authorization,
absent (38); approval and
- Right fo liberty to supervision {66).
move and reside
(39)
- Right to form Taking  appropriate { Resetilement of Enabling the unity of
trade union (40}; actions: migrant workers: the family:
- Rightto -against the | Migrantworkersand | By  allowing  the
participate in dissemination  of | members of their members of the family
public affair (41); misleading families, including fo join the migrant

Pofitical rights
{42 par 3);

Right 1o enjoy
expork-import
duties and taxes
{46);

Right {o transfer
their eaming and
saving {47);
Right fo stay until
a reasonable
period, in case of
death of migrant
worker or

information relating
to emigration and

immigration;

o detet and
eradicate illegal or
clandestine
movements of
migrant workers;

-fo impose sanclions
on those who are
responsible for
organizing and
operating such
movements as well

illega! migrants, must
be assisted to make
an orderly refumn to
their home couniries,
The Siates of origin
must {ake
appropriate
measures to promote
adequate economic
conditions for their
resettlement, and
social and cultural
reintegration (67).

worker (44),
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dissolution of as employers of

martiage {50); illegal rigrant
- Rightfo freely workers (68).

chaose their

remunerated

activity (53).

This Convention regulates the rights of and protection for migrant warkers in general, and does not aim to
establish specific rights and protection for femporary migrant workers. In fact, temporary migrant workers
are more vulnerable than the regular migrant workers, because their short period of work in a foreign
counfry in practice diminishes the urgency to find the proper law governing their protection in that foreign
country. The different levels of protection between the state of employment and the state of origin potentially
crealte a dispute. This Convention aranges some pariicular categories of migrant workers; which also
belong fo the scope of temparaty migrant workers, I.e, seasonal workers, ifinerant workers, project-fied
workers and specified employment workers.® This Convention gives a sofution as regards the social
security protection for them. They will be protected by the social security protection of the country of origin.
Further provisions in this Convention do not deal with the way to determine the applicable protection for
migrant workers and their family members if more than one regime is involved in a fransnational
employment retationship.

15. Protection of the Rights of Migrant Workers by the World Trade Organization

This study presupposes that trade globalization should be beneficial to all stakeholders in global trade
activities, Including the employees. The UNDP Human Development Report 1997 concluded a challenging
thought that “globalization offers great opportunities, bui anly if it is managed more carefully and with more
concem for global equlty”.'®* Furthermare, six years later, the UNDP Human Development Report 2003
concluded that "but just as globalization has systematically benefited some of the world's regions, it has
bypassed others as well as many groups within countries” 6 It happens because in facl, deep-rooted
human development inequality is at the heart of the problem. &

1.5.4. Globalization and the General Agreement on Trade in Services

It has been clearly stated that the goal of the WTO is to improve the welfare of the peoples of the member
counfries.1# Every international organization involved in the amangement of the trade globalization stated its
honoutable aims and purposes with regard to trade globalizafion, but on the other hand, it is questionable
still whether such goals are realistic, achievable and more than just sloganistic language. Therefare,

184
185

See: article 59-62 of this Convention.

See: Friedl Weiss and Paul de Waart, ‘Intemnational Economic Law with a Human Face: an
Introduction View’. This article can be found in Friedl Weiss, Erik Denters and Panl de Waart (ed),
International Economic Law with a Human Face: an Introduction View. The Hague, Dordrechi,
London, Kluwer Law International, 1998, p. 10. See also: The UNDP Human Development Report
1997, “Human Development to Eradicate Poverty’. Oxford University Press, 1997, pp. 17-23.
<hup:/fdr.undp.orglen/mediahdr_1997_en.pdf>, accessed 1 December 2006.

Further explanation about which region and which group has been bypassed by the globalization, see:
The UNDP Human Development Report 2003, *Millennium Development Goals: A compact among
nations to end buman poverty’. Oxford University Press, 2003, p. 16
<http://hdr.undp.org/en/media/hdr03_complete.pdf>, accessed 2 December 2006.

Sse: The UNDP Human Development Report 2005, ‘International Cooperation at a Crossroad: Aid,
trade and security in an unequal world’. Hoechstetter Printing Co, 2005, p4.
<http:/frdr.undp.orglen/media‘hdr05_complete.pdf>, accessed 2 December 2006.

¥ ges: WTO, ‘The WTO ... in Brief. <hup:/iwww wio.org/english/res_e/doload_efinbr_e.pdf>,
accessed 2 December 2006.
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reassurance is ulimately necessary on whether principles and rules directed to and applicable in globat
trade activilies are indeed aimed at and desfgned for the benefit of the least developed countries and the
welfare of the under-privileged portion of the world community. The most imporant format used as
instruments by the WTO to arrange trade liberalization is Multitateral Trade Agreements {MTA), and for that
matter, the mast relevant MTA related fo the mobifization of iransnational worker is the General Agreement
on Trade in Setvices (GATS), the one and only set fo date containing mulfifateral rules governing
internafional trade in services.

Aticle 1 of the GATS determines the scope of this Agreement to affect trade in services of the WTO
Member States. Based on the definition of frade in services provided by arlicle 1 paragraph 2.d of this
Agreement, it is interpreted as ‘the supply of a service by a service supplier of one Member, through the
presence of natural persons of a Member in the territory of any ofher Member. Based on this scope, the
presence of migrant workers as natural persons-service suppliers is covered by this Agreement. The
following paragraphs will elaborate some important arrangements within the GATS scheme relevant fo the
trade in services of natural persons {Model IV of the trade in services}). [t covers the activiies of migrant
workers who provide their services (in the form of their work energy, skills, and knowledge to perform certain
Jobs) in another country, either on behalf of their employers or as self-employed persons. Although GATS
does not define the skill level of the services 1o which Mode IV applies, hardly any stafes have made GATS
commitments for low-skilled workers. Nevertheless, as muftinational companies benefit from moving both
low-skilled and high-skilled jobs around the world through GATS Mode Ji (investment-related) provisions, it
seems legitimate to ask whether it is justifiable to Himit the capacity of workers to seek employment in the
countries where jobs are available based on Mods V.1 Furthermore, in the process of negofiation of this
Agreement, the USA and EU argued that one reason GATS Mode IV is unworkable, partcularly for semi-
skilled and unskiled service providers, is because source countries cannot guarantee the retum (and hence
the ‘temporariness’) of their service providers working abroad, Failure fo retum makes GATS Mode IV a
migrafion issue rather than a trade issue, and thus a palitically unpalatable fopic to discuss in many
developed countries.! Therefore, the issue here was concermning whether the work is ‘permanent ar
temporary’ rather than whether the warkers are ‘high-skilled or low-skilled workers'. In practice, agreements
befween certain developed and developing countries that have snabled workers from the developing
countries fo enter the developed countries on a temporary basis indicate that the GATS Mode IV process
may be feasible for all parties, ' without considering the skill level of the migrant workers. A previous study
by Walmsley and Winters ilustrated that unskilled workers took a big part in service liberalization under the
scheme of Model IV GATS, such as in agriculture and construction sectors in Germany and the UK, which
mostly were occupied by Polish and Czech migrant workers, 192 Nevertheless, the mechanism to effectively
apply the scheme of Madel IV GATS fo the low-skilled migrant workers is still debated, Unfil recently, no
binding lega! instrument about this matter has been passed by the WTO. Therefore, it still takes long
process to implement the liberalization of unskilled service praviders in the international trade in services.

" See: Caroline Dommen, ‘Migrents’ Human Rights: Could GATS Help?' [2005] Migration Policy

Institute, Migration Information Sources. <http:I/www.migrationinfonnation.org/featune/dispiay.cfm?
1d=2%0> accessed on 28 October 2008.

See: Uri Friedman and David Zafar Ahmed, ‘Ensuring Temporariness: Mechanisms to Incentivise
Return Migration in the Context of GATS Mode 4 and Least Developed Country Interests’. [2008]
Quaker United Nations Office, Geneva, p. 1. <http:/fwww.quno.org/geneva/pdffeconomic/Issues/
EnsuringTemporariness-English.pdf> accessed on 28 Qctober 2008,

B gee: ihid. _

See: T. L. Walmsley, and L. A. Winters, ‘An Analysis of the Removal of Restrictions on the
Temporary Movement of Natural Persons’, [2002] CEPR Discussion Paper No. 3719, pp. 38-42.
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Movement of natural persons supplying services (Mode V)™ deals with negofiations on the labour
movements and rights of individuals for temporary stay in a foreign country with the purpose fo provide
services. It afiows parties to negofiate on specific commiiments applied to the movement of persons to
provide services under the agreement. It requires, however, that people working abroad under a specific
commitment scheme shafl be alowed to provide the service in accordance with the ferms of the
commitment. it specifies that the agreement does not apply for people seeking permanent employment or in
the process of complying conditions to obtain citizenship, permanent residence or permanent employment.

As regards the employment relaticnship, there are some basic principles involved furnishing the general
values conceming liberafization on trade in services by migrani workers. There are two principles of non-
discrimination, which are fundamental to the GATT, namely ‘the most-favoured-nation principle” and “the
national treatment principle”. Being the foundation of the WTO system,® these principles of non-
discrimination are fundamenta not anly to the GATT, but to all WTO Agreements (that are also incorporated
in the General Agreement on Trade and Services as well as in the Agreement on Trade-refated Aspects of
Inteflectual Property Rights).

The non-discrimination principle shall be applied to establish an economic integration, by way of allowing
Members fo enter any agreement fo liberalize frade in services, in which they commit themselves to
eliminate the existing discrimination through the elimination of any discriminatory measures andfor the
prohibifion of a new or a more discriminatory measure.

In relation to trade in services, the Most-Favoured-Nation (MFN) principle*® suggests that each Member
must grant o every other Member the most favourable treaiment that i grants fo any country with respect to
trade in services. It means that a Member must treat every produced service or service-supplier from other
Members equally (with some exceptions, such as to give advantages treatment to adjacent countries in
order o facilitate exchanges limited to contiguous frontier zones of services that are both locally produced
and consumed).'? In general, if a Mermnber grants a concession fo another Member, such concession must
be considered applicable to other members. The MFN principle is, nonetheless, subject to some important
exceptions under the GATS, and the measure for which the exemptions have been taken is described in the
MFN Exemption List of the Member, Indicating to which Members the more favourable treatment is
applicable, and specifying the duration of the exemptions. In principle, these exemptions should not last for
more than ten years. As mandated by GATS, all these exemptions are cuirrently being reviewed in order to
determine whether the condifions that originally generated the need for these exempfions still exist. In any
case, these exemptions are part of the curreni services negotiations.

If we apply this principle fo worker mobility, it is possible to infer that a migrant worker (from a Member) -
who either directly provides services to a service receiver or who works for a service provider — has an
opportunity to provide his setvices under the same conditions as other migrant workers from any Member.

The National Treatment (NT) principle set out in Part Il Arficle XVIl of the GATS addresses ancther form of
discrimination, namely that between imported and locally produced services and between foreign service
suppliers and local service suppliers. This article requires that net only imported and locally produced
services, but also foreign service suppliers and local service suppliers are {o be treated equally, with respect

193 Gee: article 1 paragraph 2.d of the GATS and article XXIX, Annex on Movement of Natural Persons

Supplying Services under the Agreement (GATS).

See: Asian Development Bank, *World Trade Organization Toolkit'. <http:fwww.adb.org/
Documents/Others/OGC-Toolkits/WTO/wto0100.asp>, >, accessed 2 December 2006.

This is explicitty stipulated in article V para 1 (b) of the GATS.

This principle can be found in Part IT article I of the GATS and exemptions to this principle are
provided for in articles XTI and XIV e of the GATS and Annex Exemption of the GATS.

97 Qee: Anticle 11 para 3 of the GATS.
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to all laws, regulations and requirements affecting their internal sale. In other words, Members are prevented
from adopting internal or domestic palicies designed to favour their domestic service providers vis-a-vis
foreign service providers of a given service, even though the latter may all be freated in a uniform way.

The application of the MFN and NT principles in the trade in services Is rather different one to another, On a
one hand, the MFN principle is part of the general obligation of the Member States. Consequently, the
Member States automatically oblige to implement this principle in their legislations or in any related measure
affecting trade in services in their territry. On the other hand, the NT principle establishes obligations fo the
Member States {o open their market access to foreign service suppliers only in the specific sectors of
services, as it s agreed in the specific commitments of those Member Sfates,'® Consequently, other
sectors, which are not expressly listed in the specific commitment, are not complied with the NT principle.
Furthermore, in order to implement the NT principle to the sector listed in its specific commitment, 8 Member
State is entitled to determine the terms, limitations and conditions in the market access, as long as it has
been agreed in the negotiation and it is specified in it Schedule of Specific Commitments.'8This
mechanism leads to a conclusion that the implementation of the NT principle provides a space for the
Member States to exclude some service sectars from the trade liberalisation.

The idea is that barriers to trade may exist not only as a result of practices at horders, but also as a resuit of
internal measures, which discriminate between domestic and imported services. The specific application of
the NT principle to given situations has been the source of a humber of important GATS and WTO disputes,
particularly to facts that domestic laws, regulations or administrative policies which may be neutral on the
face, nevertheless have either the intent or effect of imposing differential burdens on foreign exporters.
Formally identical or formally different freatments shall be considered as less favourable if they affect the
conditions for competition in favour of domestic services or service suppliers of a Member compared to the
like services or service suppliers of any other Member.2¢ The GATS non-discrimination and NT rules may
also be interpreted so that national taws and regulations may be considered discriminatory if they have a
disproporiionate effect on foreign fims - even if they apply equally for national and foreign firms. To make
this problem more practical, Robert Weissman gave an interesting illustration:2

‘A foreign advertising company that specializes in making television advertisements for fobacco companies might
argue that an advertising ban unfaily discriminates against foreign adverlising agencies. This argument would be
strengthened if the advertisement company were complaining about a television-adveriising ban that did not extend 1o
other media, and if foreign companies had a disproportionately larger share of the television advertising market. The
challenging company might ¢laim that it was not receiving equally favourable freatment as domestic advertising
companies, even though the advertising restrictions applied equally to foreign and domestic firms',

Based on this illustration, it can be concluded that if a regulation in its application creates a
disproportionate/unequal effect on foreign legal subjects, even though it is applied equally to nationals and
foreign legal subjects, it may be considered discriminatory.

In specific circumstances however, WTQ Members are allowed to derogate from the NT principle. One
important exception that may be brought to the NT principle is included In Article Xl and XIVd of the GATS,
which allows Members to adopt measures inconsistent with the GATS, including the NT requirement
provided that these measures are interled fo protect legitimate interests as laid down in Arficle XIV of the

% See: article XVI of the GATS.

' See: articles XX paragraph 1 and XVI paragraph 2 of the GATS.

20 See: article XVI para 3 of the GATS.

™ See: Robert Weissman: ‘International Trade Agreements and Tobacco Control: Threats to Pablic
Health and the Case for Excluding Tobacco from Trade Agreements’. Essential Action, Washington,
November 2003, v 2.0, p. 16.
<http://www.essentialaction.orgltobacco!tradeftobacco.trade.vOZ.backgrd.pdf:-, accessed 17 January
2007.
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GATS, 22 such as health; and that the sald measures are not applied in a manner which would constitute a
means of arbitrary or unjustifiable discrimination between the countries where the same conditions prevail or
constitute a disguised restriction on international trade in services.

The main principles of trade liberalization are the twin fiberal principles: freedom and legal equality, 2 as
they have been defiberated in the MFN principle and fhe Nafional Treatment principle. Both principles
facilitate every trade actor fo enter and compete in local, reglonal or intemational frade. These principles will
be ideally applied only if the preconditions are satisfied, i.e. every involved country has equal capability,
equal knowledge, equal assets and capital, equal technology, etc, and hence they are in general able to
compete equally. In fact, as long as this precondition is not yet safisfied, application of these principles may
create an unjust and unequal competition between the counties in internafional trades. Gorrective
measures {o the unequal effect of the principle of freedom and principle of legal equality are therefore,
necessary to create a more justifiable competition. In respond to this problem, the WTQ provides a principle
to increase participation of developing countries in trade in services,® namely ‘special and differential
treatment provisions of the principle of preferential treatment for developing and under-developed countries’.

This principle increases the ability of the developingfunder-developed country members to parficipate in the

global competition of intemational frade, by way of.

- To negofiate special commitments refated to trade in services, aiming at the strengthening of
domestic services capacity and efficiency and compeliiveness of the developingfunder developed
country members through access to technology on commercial basis; to improve their access {o
globat distribution channels and information networks; and to liberalize the market access in
sectors and modes of supply of export interest from developed country members fo
developing/under-developed country members.

- To provide information conceming the developed country members respective markels with
regards fo commercial and technical aspects of the supply of services; registration, recognition and
obtaining of professional qualifications; and the availability of services technology. Furthermore, the
least-developed country Members put a special priority fo submit their specific commitments to
cape with their serious difficult conditions in their development, frade and financial needs.

Technical and operalive instruments concerning special treatment for least developed countries have also
been estabtished during the Special Session of the Counci for Trade in Services on 3 Seplember 2003, in
the form of Modalities for the Special Treatment for Least-developed Countries in the Negofiations on Trade
in Services.5 In these modalifies, the least developed countries have the opportunity to take their basic
candiion to achieve social and development cbjecfives; fo use it as a means of addressing poverty,
upgrading welfare, improving universal availabiity and access to basic services; o ensure sustainable

Therefore, similar with the provision in the GATT, the National Treatment principle may be exernpted
on questions concerning emergency safeguard measures, particularly in efforts to cope with existing
pressures on the balance of payments, for maintenance of a Ievel of adequate financial reserves and for
solving some problems under the umbrella of General Exception. The General Exception in the GATS
is also usually linked to public order, public security, public health and public procurement. Of these
specific reasons, the public procurement is the reason that is commonly used to exempt the application
of the national treatment principle. Cf. Elizabeth Drake, “The General Agreement on Trade in Services:
How Will It tmpact Workers?. American Federation of Labour — Congress of Industrial Relation.
<http:fiwww.aft.org/topics/immig-healthcare/GATS.pdf>, accessed 30 July 2008.

See: Wil D. Verwey, “The Principle of Preferential Treatment for Developing Countries’. {1983] The
Indian Journal of International Law, Vol. 23, Nos 3 & 4, p.343.

24 See: article IV of the GATS.

M gep: WTQ, ‘WTO Members agree on ways 1o boost LDC participation in services negotiations’,
<http:/fwww.wio,orglenglish/news._efpres03_e/pr351_e.htmi», accessed 23 January 2006,
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development and to include their social dimensicns in the negotiations and submissions of their schedule of
specific commitments.

Another important principle in the frade liberalization is the non-reciprocity principle. While the principles of
reciprocity and MFN are the pillars upon which the WTO system is established, it is also notable that the
Members agree that in some WTO provisions important exceptions to the MFN should be granted especially
for leastiunder-developed countries and developing countries. In the relation between developed countries
with developing or least/under developed countries, non-reciprocal trade preference coud also be perceived
as one kind of spectalipreferential treatment for developing or leastiunder developed countries. Based on
this non-reciprocity principle, no reciprocal obligations exist for the developing or under/least developed
countries, and they are bound only to apply the most-favoured nation clause and not fo discriminate
between the WTO members. The objective of this principle is somewhat similar to the special and
preferential treatment for developing countries or under/least-developed countries principles, i.e. to increase
developing or under/least-developed countries' export income, promote the industrialisation of these
countries and accelerate their economic growth.

The application of the preferential freatment for least/under-developed countries and developing countries
as well as the non-reciprocity principle in the relationship between developed countries and feastfunder-
developed counfries or developing countries is restricted by “the sunset principle”. Under this principle: a
statute under which a governmental agency or program automatically terminates at the end of a fixed period
unless it is formally renewed.2% In relation to the WTO provisions, this organization sefs a specific period for
developing or least/under-developed countries to deregulate their regulations based on all WTO principles,
or {o terminate any trade restriction or any exception to the WTO principles, that is currently applied in their
international frade regulations or practices. The principle is supposed to provide a transitional period for
Members to adjust their internal conditions and ta improve their competency to involve in international trade
praclices,

Some important applications of the sunset principle applications could be seen in the following matters:

- To limit the period of exceplion of non-discrimination freatment for emergency safeguard
measures, i.e. on & date not Iater than three years from the date of entry into force of the WTO
Agreement;2o7

- To limit the period of exemption to the MFN principle by 2 member, L. on the date provided for in
the exemption, and it should not exceed a period of 10 years;28

- To limit the period of modification of specific commitments schedule, ie. at any time afler three
years have elapsed from the date on which that commitment entered into force:2? etc.

To put these matters within the context of the protection of the rights of migrant workers, since migrant
workers employment (especially regarding temporary posting of workers in a foreign country by their
employers) can be within the scope of the GATS, we may also deduce that all the GATS principles are
applicable to them. It also means that Member States must reassess their legislations on the frade in
services related to the specific sectars, which are listed at their schedule of specific commitments (and must
take reasonable measures as may be available), i covers the assessment of the legislation issued by the
central, regional or local government; other authoriies and non-govemmental bodies in the exercise of
power delegated by the govemments or authorities. The scope of assessment will include frade practices
conceming the accessibility of the job market for {unskilied or skilled} foreign workers, the fransparency of

o gee: Bryan A. Garner, Black’s Law Dictionary, 8" edition. West Publisher, 2004. This principle can be
found under the word sunset law.

7 See: Article X para 1 of the GATS.

M8 See: Article XXIX, Annex on Axticle II Exemptions of the GATS.

 See: Article XX1 para 1. (a) of the GATS.
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their regulations, the necessary legal pratection for migrant workers and other related issues in those
specific sectors of services {listed in the schedule of specific commitments).

The main aim of this evaluation is to look ahead to the creation of a more favourable environment for
workers to obtain truly essential benefits from the global trade, and 1o avoid or even eliminate bad working
relationships that would treat migrant workers as commodities valued only to the benefit of their
employers.21® At this point, the author believes that some valuable efforts can be carried out through the
WTO mechanism, especially conceming a process for creating international agreements and developing
dialogue between countries of origin and destination on issues of common interest on a bilateral,
mulilateral, regional or global basis. 2!

1.5.2. The Role of the WTO to Improve the Profeciion of Migrant Workers

The World Commission on the Social Dimension of Globalizatior?'2 of the ILO has a forum, the so called the
Ideas Bank. It contains policy briefs on & wide range of proposals relating to the social dimension of
globalization. The policy briefs summarize the main idea behind a particular proposal recommended by the
World Commission.2' From its summary, there are some important aspects related to worker protection, in
which WTO would have an imporiant role to work in.

What Is the role of WTO in improving the protection of migrant workets in the teritory of the Members? The
WTO has the “Trade Policy Review Mechanism” (TPRM), which has an important role fo play in evaluating
the trade policies of the members. The TPRM was introdused into GATT in 1989 following the Mid-Term
Review of the Uruguay Round. The TPRM is a formal process by which trade policies of each WTO Member
are periodically reviewed. its objective is to review "trade policiesfpractices and their impact on the
functioning of the multilateral trading system”. li is specifically stated that the mechanism is designed only to
increase transparency and understanding and is not intended to "impose new policy commitments on
Members". The review mechanism enables the regular collective appreciation and evaluation of the full
range of individual Members’ trade policies and practices and their impact on the functioning of the

M0 [n other words, the WTO is bound to observe the fundamental principle established by the ILO to
protect workers in the Philadelphia Declaration 1944, part I: “labour is mot a commodity”.
<hitp:ffwww.ilo.org/public/english/about/iloconst htm#annex:», accessed 17 March 2005.

As an example, there is a multilateral agrezment amongst the seven Members of the League of Arab
States concerning Mode! of Bilateral Agreement on the Movement of Labour, in which the involvement
of the authorities in the state of origin and the state of immigration has been provided for (See: the
Appendix of the Pact of the League of Arab State, 22 March 1943). Another example the North
American Agreement on Labour Cooperation has been supplemented to the North American Free
Trade Agreement. It endeavours to create a foundation for cooperation among the Member States for
the resolution of labor problems, as well as to promote greater cooperation among trade unions and
social organizations in order to fight for improved labor conditions. Within this agreement, the USA
and Canada as the countries of destination and Mexico as the sending country have tried to manage the
flow of migrant workers in their region. In ASEAN region, labour cooperation at the ministerial level
have been undertaken between ASEAN on the one side and Japan, China and Republic of Korea on the
other side.

The World Commission on the Social Dimension of Globalization was established by the Intemational
Labour Organization (ILO) in February 2002. The Commission is an independent body. It was initiated
to respond to the needs of people as they cope with the unprecedented changes that globalization has
brought to their lives, their families, and the societies in which they live. The official website of this
cormission is: < http://www.ilo.org/publiclenglishiwesdg/index . htm>, accessed 11 January 2006.

23 The website of this forum is: <http://www.ilo.org/dyn/fideasideasheet.home>, accessed 15 April 2008.
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multilateral trading system.2# The mechanism was confimed as an integral part of the WTO in Annex 3 of
the Marrakesh Agreement establishing the World Trade Organization,

Before 1995, trade policy reviews were restricied to trade in-goods: In conformity with WTO rules, since 1
January 1995 such reviews also covered new areas of trade, including trade in services.2'® In 1996, the
Economic and Social Council of France® proposed the application of that broader sector of review
(including labour rights record of the Members). Furthermore, during the 1% Ministeria! Conference of WTQ
in Singapore (1996), it was agreed to review the labour rights records of the Members, Since 1957, the
International Confederalion of Free Trade Union (ICTFU" has been independently producing reports on
the labour practices of countdes under TPRM review and making them publicly avallable through its
website, but then in 1899 the ICFTU suggested that its reports be replaced by similar ones from the ILC.
The commitment to review labour rights records of the Members was also reaffirmed by the European
Parliament through its Resolufion for the 5% Ministerial Conference of the WTO in Caneun,2%® and
furthermore the European Parliament encouraged the WTO Commission to design a further progress in
tabour rights protection through reviewing the accomplishment of each Member’s nationaf policies in fulfilling
the core labour standard 2+

Regardless of some obvious weaknesses that persist in this mechanism, 2 such reviews are indeed
valuable and play a significant role in encouraging improvements within the nafional laws of the Members,
especially in relation to the elimination of any restriction on the trade in services with regard to labour
participation as individual service providers. These review schemes will devefop the policies of the Members

* 1t is mentioned in the objectives of the TPRM. See: World Commission on the Social Dimension of

Globalization, ‘Reviewing Labour Rights through the Trade Policy Review Mechanism’.
<http:/fwww. wto.org/english/docs_e/legal_e/29-tprm_e.htms>, accessed 12 January 2006.

See: WTO, ‘Trade Policy Review Mechanism’.
<http:;v'lwww.wto.orglengﬁshftratop_e!ipr_e!tprm__e.hmb, accessed 15 January 2006.

The Economic and Social Council of France is a consultative assembly. It does not play a role in the
adoption of statutes and regulations, but advises the lawmaking bodies on questions of social and
economic policies. The executive may refer any question or proposal of social or economic importance
to it. It publishes reports in the Joumal Official, which are sent to the Prime Minister, the National
Assembly, and the Senate,

This is a confederation of national trade union centres, each of which links together the trade unions of
that particular country. It was set up in 1949 and has 241 affiliated organisations in 156 countres and
territories on all five continents, with a membership of 145 million, 40% of who are women. it has
three major regional organisations, APRO for Asia and the Pacific, AFRO for Africa, and ORIT for the
Americas. It also maintains close links with the Eurapean Trade Union Confederation (ETUC) {(which
includes all ICFTU European affiliates) and Global Union Federations, which link together national
unions from a particular trade or industry at international Ievel. See: ICFTU, ICFTU: What is It, What
It Does...”
<http:llwww.icfm.orgfdisplaydocument.asp?DocType:Overview&Index=990916422&I.anguage=E>
accessed 31 July 2008,

See: European Parliament, ‘PS_TA-PROV(2003)0336 Preparation for the WTO Ministerial
Conference: European Parliament resolution on preparations for the Sth World Trade Organization
Ministerial  Conference  (Cancun, Mexico, 10-14 September  2003)’.  <www.union-
nctwork.orglUNIsite/In_DepthlIntema_RelationslGATS/EOOSPDFICancun%20—
%20EP%20Resolution %20 une.pdf> accessed 19 July 2006.

The meaning of ‘core labour standard’ is not explicitly defined by the Ministers. Nonetheless, as far as
the author understands, this term should be interpreted as the minimum standard of Iabour protection
imposed by the core IO conventions (so called fundamental ILO Conventions). This subject will be
dealt with further in another part of this study.

One should always bear in mind that the TPRE has no particular competence in relation to labour
issues, other than within the context of trade in services. Therefore, the scope of the policy review is
not broad and comprehensive covering all labour policy sectors.
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in accordance to the WTO rules, without ignoring the actual domestic conditions and inputs from other
Members.

In 1996, the Economic and Socia! Council of France proposed to broaden these review activifies to include
appraisals on the functioning and regulation of a country's labour market, with a view 1o reaching betler
understanding on the mutual inferaction of trade and labour poficies. 2 It means that TPRM will also
evaluate whether labour policies of a member caused adverse effects to trade in services. As an example, a
review under the TPRM procedure has been undertaken fo reply to questions filed by Indéa to the EU, as
regards the involvement of three companies from the EU involved in employing child workers in India within
the context of multinational outsourcing, for the supply of cofton seeds to these companies. The main
question regards the atlitude and the effort of the European Commiission to force the European companies
1o implement the fundamentat labour rights treaties that have been agreed upon in the ILO. This review has
encouraged the European Commission together with the Indan government o establish a Join Action Plan.
It includes strengthening of the policy dialogue and cooperation in a number of areas, including employment
and social policy. 2 Therefore, the mechanism of this review will gradually set each member in motion to
integrate its future labour policies in harmony with all provisions on frade in services under the WTO
scheme, of to revise those policies, which are inconsistent with those provisions in order fo promate
unrestricted movement of services as well as in order fo protect migrant workers. There are many apinions
arguing the presence of potential benefit from trade liberalization [in this context: GATS] for employees
especially for those coming from the developing countries. They seem io be concerned about not being able
to compete with employees from developed countries due fo their lack of education, skill, experience, efc. It
is undoubtedly true that under the ambiance of globalization, their position becomes more vulnerable. This is
also behind the rise of movements against globalization in various places in the world. Nevertheless, since
1995 the wave of globalization has become an undeniable phenomenon bound to happen, and now it has
already become an undeniable fact. Consequently, it is now rather futite to struggle against the process.
Workers are preferably conceiving a strategic plan to survive and to reap the benefits from this global trade
and global market, instead of wasting too much time and energy fighting it. Thus, focusing on efforls to
corract the unequal bargaining position with employers is more useful. Action plans for increasing the
workers’ bargaining power must be converged with the needs of job markets for a certain quality level of
education, skill, and experience. Labour unions might be able to benefit from the WTO, ie. under the
scheme of GATS and coordination of their govemments to invite fraining or technical assistance from
developed countries. 22

There is an actual necessity to regulate the flows of migrant workers through the establishment of bilateral
or regional agreements aimed at avoiding unnecessary legal canfiicts, such as legal conflicts arising from
the different standards of profection of the rights of migrant workers. Bilateral and regional infer-
govenmenial agreements between developed and a developing counries are suppased to endow the
participating countries with some benefits,2* such as the benefit of allowing authorities in developed
countries to communicate directly with the government of developing countries that is intended fo export
high-skilled workers on femporary basis. In this case, labour migration is put within the context of
government cooperation. 1t is supposed to be the simplest way to prevent the fraffic of ifegal migrant

21 gee: World Commission on the Social Dimension of Globalization, ‘Promoting Policy Integration

through the Trade Policy Review Mechanism’. <hnp:/fwww.ilo.org/dyn/ideafideasheet.display?p_
idea_id=55> accessed 20 July 2006.

Further information is available in: Spidia, "Multinational companies foster child slavery'. Answers of
Mr. Spidla on behalf of the Evropean Commission, to questions of Max van den Berg (PvdA/PSE) (28
November 2005), <http://www.indianet.nl/a06013 1e.heml>, accessed 30 July 2008.

See: T. L. Walmsley, and L. A, Winters, footnote no. 192, ibid.

See: World Commission on the Social Dimension of Globalization, ‘Agreements to Hammonize
Policies on International Migration’. <http/fwww.ilo.org/dynfideafideashest.display?p_idea_id=17>,
accessed 14 July 2006.
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workers. However, in omder fo maximize the beneficial fruils of such arangements, standardization of
admission permits and credential requirements are necessary, and might improve the transparency factor if
these requirements are openly published.

Bilateral agreements may also stipufate that foreign worker training programs to improve skills properly
suited to the needs of the developing countries be part of such an integrated program.28 They could also
make some concrete efforts to harmonize specific immigration rules and regulations of the invalved parties.
Providing a “GATS code of conduct” on the smployment of forsign workers might be helpful as well.Z5 Such
a code should, however, be drafted for all GATS signatories with regard to fair wages for migrant workers,
prohibitions on types of dangerous work, prohibition on confiscation of fravel documents, rules for freatment
of workers following contract termination etc. In other words, provision in such codes of conduct might be
perceived as the minimum standards of protection of migrant workers, while addiionalibetter protection
could be aranged by the govemments via their national laws, The author tends fo object to the idea of
creating a code of conduct solely by the WTO due to the limited authority of its trade in services area. The
authority to regulate iabour protection should remain with the ILO. Therefore, if the code of conduct were fo
comprehensively include the standards of labour protection, it should be arranged in coordination with the
ILO, fo prevent any substantial contradiction. As long as the better protection is applied to all migrant
workers without any favoured treatment for migrant workers from certain countries, this national law Is lawful
under the GATS scheme.

A very Interesting idea to facilitate the temporary cross-border movement of labour has been proposed by
the Indian delegation, by way of the issuance of the GATS visa.2" |{ had been proposed in the statement
made by India in the General Council of the WTO in November 1998, The idea of the GATS Visa is a
special category of visas for professionals, which would make it possible for skifled workers to obtain their
travel documents withoul any unnecessary bureaucracy. If this new device is in place, countries would have
fo assemble a proper system that would deal with professionals differently from ordinary fourists or
immigrants, and such issuance should apply uniform requirements and procedures established by the WTO.
Whether the idea of GATS visas should be based on automatic entry or single or mulfiple entry of long
duration demands further study by the Members, although to minimize the risk of visa abuse, the WTO may
restrict the use of such visas so that they are not used for the purpose of aftaining & permanent status, 22

5 This can be arranged under the context of special and preferential treatment for developing/least

developed countries under article 4 of the GATS.
The idea of GATS code of conduct has been proposed by Briant Lindsay Lowelf and Allan M. Findlay.
See: Briant Lindsay Lowell and Allan M. Findlay, ‘Migration of Highly Skilled Persons from
Developing Countries: Impact and Policy Prescription’. [2002] International Migeation Papers 44, ILO.
See: World Commission on the Social Dimension of Globalization, ‘GATS Visa to Facilitate the
Temporary Cross-Border Movement of Labour’.

<http:/fwww.ilo.org/dyn/idealideasheet. display7p_idea_jd=54>, accessed 18 July 2006. The concept
of India concemning trade in services via Mode! 4 of GATS can be found in: Ajay Srivastava: ‘GATS ~
The Indian Scenario’. This scenario had been introduced in the forum: “Business for Development”
Challenges and Options for Government and Business after the Adoption of the WTO “July Package”.
Manila, Philippines, 21-22 October 2004. Another article similar to this one is: Services Negotiations:
Issues and India’s Concerns, [1999] India and The WTO (a monthly Newsletter of the Indian Ministry
of Commerce), Vol. 1 No. 6. Both articles mentioned the importance of GATS visa issuance, to avoid
the complicated working visa regime in many countries. This situation in a certain way can establish an
administeative restriction for skilled workers (Model 4 GATS).
The application of this visa must correspond with the scope of the GATS, i, its provisions are applied
only in respect of temporary work performed by an individual worker, and not in respect of & worker
who wanis a position as a permanent worker. Therefore, the GATS visa will not be misused as the
means for foreign workers to obtain a permanent residence permit. Such a strict restriction must be
effectively enforced to prevent immigration matters and trade in services tatters from becoming
mixed up.
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The application of the GATS visa is expected fo solve the immigration prablem on trade in services, and
therefore it should not generate other administrative restrictions. Legal certainty of the requirements and
transparency in the procedure of issuance must be preserved. Since the GATS visa issuance for a
temporary natural service provider is siili under discussion, there is no available provision concerning the
procedure and requirement to apply that visa yet.2 The author believes that if the GATS visa is going to be
realized, it may encourage the mobility of professionals and skilled workers.

1.6. A Comparative Study on the Role of the ILO, the UN and the WTO to Protect the Rights of
Migrant Workets

After the description of the protection of migrant workers under the UN, the ILO and the WTO systems,
hereby the author will make a comparative study of the legal instruments issued by the three international
organizations. There are some factors in respect of which such legal instruments can be compared, L.e. the
basic rights of migrant workers; the rights related fo the implementation of the employment contract; and the
scope of non-discrimination principles for the protection of migrant workers. The author has chosen these
factors, because migrant workers are involved, and because these faclors have been aranged in these
legal instruments, but in different ways and with different levels of protection.

1.6.1. The Basic Rights of Migrant Workers

The similar scope of basic fights provided by the UN, the ILO and the WTO is “the right to provide services
in other countries”. Every person is allowed fo provide hisfer service in other counfries without any
restriction, especially without being discriminated against in respect of nationals of the country of destination
or migrants from other countries.

a. Provisions in the UN Convention and the ILO Conventfions and Recommendations with
regard to Migrant Worker Protection

The basic rights of migrant workers are protected within the scope of the UN Convention and the ILO
Conventions and Recommendations. These include specific rights, i.e. the right of freedom to stay in or to
leave from any State as well as the right at any time to enter and remain In their State of origin; the right to
life; the rights of no farced labour, slavery or servitude and hard labour or prison labour; the right of freedom
of thought, consclence and religion; the right to hold opinions without inerference; the right of privacy; the
fight o have and the freedom 1o use property; the right to iberty and security of person; the right to equality
hefore the law and the courts or tribunals; the right of no collective expulsion; the right to get compensation
of work; the right of social security protection; the right of access to medical care; the basic right of access to
education of the children; the right fo maintain cultural links with their State of origin; the right to transfer their
eamings and savings; the right of information concening their rights or obligations arising from international
law, national law or the employment contract with their employer, These rights are protected by the UN
Conventions as well as the ILO Conventions and Recommendations. These rights may also be considered
to be human rights.

Nevertheless, in certain cases the UN Convention and the ILO Conventions and Recommendations have a
different intensity. As examples, the ILO Conventions and Recommendations regufate the right to life in
general, while in the UN Convention it is amanged in more detail, that migrant workers have the rights o life

9 Ty get a more comprehensive feature of the prospect of the GATS visa arrangement, see: Richard Self
and B. . Zutshi, “Temporary Entry Of Natural Persons As Service Providers; Issues and Challenges in
Further Liberalization under the Current GATS Negotiations’. Joint WTO-World Bank Symposium on
Movement of Natural Persons {Mode 4) under the GATS. WTO, Geneva, 11-12 April 2002, Pp. 24-27.
<http:/hwww.wio.orglenglish/iratop_efserv_efsymyp_apr_02_zutshi_self_e.doc> accessed 25 July 2006.
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without forture / cruel / inbuman / degrading treatment or punishment. The right fo liberty in the UN
Gonvention is regulated in more detail as wall, in which migrant workers and their family members have the
rights 1o liberty and to be treated with humanity and with respect for the inherent dignity of the human person
and for their cultural identity.

Another right is regulated by the UN Convention but is not regulated by the ILO Conventions and
Recommendations, i.e. the right to a name, to reglstration of birth and to a nationality of the children, Since
this right is more general in refation to migrant workers as residents {instead of migrant workers as
employees), it should be arranged at the level of UN Convention instead of the ILO.

b, Provisions in the GATS with regard to Migrant Worker Protection

The GATS has more general provisions to protect migrant workers, explicitly to promote the global trace
practices of WTO Members under the context of labour standards. This commitment had been declared in
the first WTO Ministerial Conference in Singapore in December 1996. Since taking office in September 1999
undit the expiration of his directorship in 2005, the former WTO Director-General Mike Moore, has met twice
with the ILO Director-General Juan Somavia. Mike Moore has said he looks forward to co-operating with Mr
Somavia and other officials from the ILO. He has also been clear that the WTO will be guided by Ministers
on the issue of trade and core labour standards.®® The labour standards issue must be taken up by the
WTO in some form if public confidence in the WTO and the globat frading system is to be strengthened,
Actually, that commitment is the subject of political debate in the ministerial conference of tha WTO, and it
has not yet been regulated under the WTO's binding legal instruments. Nevertheless, the context of labour
standards referred to by the WTO is the international labour standards as established by the LO® s a
very good coordination and ecooperafion between two specialized agencles. Without neglecting the
protection of the rights of migrant workers, the WTO maintains its focus in the field of trade in services on
natural persons, by applying the intemational labour standards as established by the ILO in the GATS
system rather than by establishing its own new standards.

1.6.2. The Rights related to the Implementation of an Employment Contract of Migrant Workers

The three international organizations have the same grounds for the pretection of the rights of migrant
workers under their employment coniracts, i.e. “no less favourable freafment® for migrant workers. That
principle is applied by each intemational organization even though it Is used in different contexts, in order to
make this principle perfinent to its mandate. Nevertheless, in many occupational rights, the ILO has more
detaited provisions than the WTO and the UN. Furthermore, the application of such rights by the ILO is
facilitated by a system of supervision of contracts of employment, in which the stpervision system involves
many administrative requirements and needs agreements to indicate the methods by which the contractual
obligafions of the employers shall be enforced.

2. The Rights related to the Implementation of an Employment Contract in the UN Convention on
Migrant Workers

® See: The WTO, ‘Trade and Labour Standards:  Subject of Intense Debate’.

<http://www.wto.orgleng!ishlthcmo_dnﬁnist_elminQQ_e!english/book_ef181ab,_e.htm>, accessed 14
November 2006. Some member govemnments argue that the rights such as: the freedom to bargain
collectively, freedom of association, elimination of diserimination in the workplace and the elimination
workplace abuse (including forced labour and certain types of child labour), are matters for
consideration in the WTO,

See also: Phillip L. Martin, GATS, Migration, and Labour Standards. International Institute for Labour
Studies, Geneva. Decent Work Research Programme, DP/165/2006, p. v.
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The UN Convention on Migrant Workers arranges some conditions related to he protection of the rights of
migrant worker under their employment contract, i.e. no migrant worker or member of his or her family shall
be imprisoned merely on the ground of failure fo fulfil a contractual obligation; the right to receive wages and
other entitlements due to him or her; freatment not less favourable than that which applies {o nationals of the
State of employment in respect of remuneration, ofher condifions of work and other conditions of
employment; the rights to participate in activiies of trade unions and of any other associations. The
recognition of these rights is considered to be very important for migrant workers fo guarantee them a
proper employment relationship, which enables fhem to receive a proper compensation, proper working
conditions, proper terms of work and proper standards of life.

b. The Rights related fo the Implementation of an Employment Contract in the IO Conventions
and Recommendations

The rights provided by the UN are actually also provided for by the LG, except for the prohibition to imptison
migrant workers who fail to fulfil hisher contractual obligation. In relation to the employment contract, the
iLO balances the interest of migrant workers against the dominant position of their employer, by way of
establishing minimum levels of protection for migrant workers. That effort is supported by some relevant
mechanisms such as: the proposal to establish a supervisory system for each country; requirements to
include some minimum content in an employment coniract; the rights to information before the departure of
migrant workers, especially conceming canditions of work. Moreover, the ILO Convention No. 87 has two
annexes, which are related to the recruitment, placing and conditions of work of migrant workers, Those
annexes organize the detailed process of examination, admission, journey and placing of migrant workers
as well as their rights under the employment contract. Therefore, to be compared with the UN Convention
on Migrant Warkers, the ILO legal instruments are more technical and operafional.

c¢. The Righis related fo the Implementation of an Employment Contract in the GATS

Since cne of the main objectives of the WTO is to facilitate the implementation, administration, operation
and further objectives of internationat trade liberalization, it is logical that this organization gives attention
mostly to the trade aspect of the supply of services by natural persons. Therefore, it is not surprising that
this organization does not provide any specific protection of the rights of migrant workers under the
employment contract. This problem is beyond the mandate of the WTO.

1.6.3. The Scope of Non-Discrimination Treatment

The non-discrimination freatment in the UN Convention on Migrant Workers has narrower coverage than the
scope of non-discrimination treatment in the ILO lega! instruments and the GATS. The UN Convention on
Migrant Workers applies non-discrimination treatment with respect to rights, while the ILO legal instrumants
and the GATS apply non-discrimination treatment with respect to rights and opportunities.

a The Scope cof Nen-Discrimination Treatment in the UN Convention on Migrant Workers

Part Il of this Convention limits the scope of non-discrimination enly to respect for rights. Therefore, Part Hl
and Part IV of this Convention may be applied merely to the rights of migrant workers and the members of
their families (part lll concemns human rights, while part 1V concems other rights). By excluding opportunity
from the coverage of non-discrimination treatment, it seems this Convention does not protect intending
migrant workers who want to work in a foreign country, nor does it provide any facilitation system fo help
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migrant workers whose employment confract has ferminated to find new work in the immigration
counfries. 22

b. The Scope of Non-Discrimination Treatment in the ILO Conventions and Recommendations

The ILO Convention No. 143 and Recommendation Nos. 100 and 151 provide not only equal treatment but
also equal opportunity for migrant workers, in respect of employment and occupation; social security; trade
urtion; cultural rights; and individual / collective freedoms for persons who as migrant workers or as
members of their families are lawfully within its territory, at least as equal as that of nationals. Meanwhile
the [LQ Convention No. 87 and Recommendation No. 86 do not provide protection for equal opporunity of
migrant workers. These two ILO legal instruments were issued more than two decades earlier than the 1LO
Convention No. 143 and Recommendation Nos. 100 and 151. It is not surprising if the standards of
protection in the later lega! instruments are higher than the standards in the previous legal insttument, since
the IO is becoming increasingly persistent in its efforts to improve the rinimum leve! of protection for
workers,

c. The Scope of Non-Discrimination Treatment in the GATS

The GATS does not expficitly clarify the scope of MFN and national treatment principles, whether it covers
only equal freatment or equal opportunity as well. Nevertheless, in praclice no service providers may be
treated differently, both in their effort to sell their services and in the process of performing their services.
Therefore, if a nafional law of a certain country establishes unequal freatment of or unequal oppartunity fora
natural person who wants to provide any service in its terifory (if the service sectors have been listed in the
schedule of specific commitments by that country), this can be considered as a violation of the GATS. It
indicates that the GATS has a broad spectrum of application, 22 it covers both equal treaiment and equal
opportunity.

1.7. Concluding Remarks

in the effort to enable itself to adequately respond to the glabal movernent of migrant workers and to protect
their rights, the ILO, the UN and the WTO have their own function indicated in thelr mandates. The UN
deliberates the focal points to protect the human rights of migrant workers and their family members: while
the ILO does not stop at the human rights issues, but goes further to regulate many issues related fo the
employment refationship and the impact of this relationship on migrant workers, The WTO does nat deal
directly with the problem of the protection of migrant workers; but it assures the right of migrant warkers to
be treated equally vis-a-vis nationals of the immigration couniry as we!l as nationals of other countries, In
trading their services as natusal persons. This web of protection Is quite comprehensive and if countries
apply all the measures established by these three intermational organizafions, the rights of migrant workers
will indeed be protected thoroughly and systematically,

To realise the objective of protecting the rights of migrant warkers, the three intemational organizations have
{o cooperate and establish a mechanism of coordination, especially at the policy making level. if the three
international organizations successfully coordinate comprehensive and systematic legal instruments

#2  This Convention covers provisions related to a transition period of the unemployed migrant worker as

provided for in articles 50 and 54 of this Convention, concerning the right to unemployment benefit,
Migrant workers are entitled to this benefit if they have been in employment and their employment
contract is being terminated and they will gain no advantage from having their opportunity to find a
new job increased. Therefore, this provision is not part of the equal opportunity arrangement.

It has been declared explicitly that the MFN principle guarantees equal opportunities for suppliers from
all WTO Members. See: WTO, ‘GATS: Fact and Fiction’.
<hup:/fwww.wto.orglenglish/tratop_efserv_e/gats_factfictiond_e.htm>, accessed 256 November 2006,
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regarding this matter, mégrant workers will be better protected. Since the main objective of the ILO is to
promote social justice and it establishes intemationally recognized labour rights around the world, & is
reasonable for the ILO to become the main organization to manage the improvement of the protection of the
fights of migrant workers, and it must work actively with the UN and other relevant specialized agencies fo
develop policies and programmes that support the creafion of decent work and decent protection for the
rights of migrant warkers.2%

In fact, many people assume that labour protection and international trade are opposed fo each other. In
international praciices, on the one hand many producers overlook labour protection in their attempt to obfain
an efficient production cost. On the other hand, sometimes labour unions demand higher rights for workers,
which is beyond the capacity of the employer to fulfil. The ILO and the WTO must deal with these two
exireme positions, in order to accelerate production processes without hampering the welfare of the
workers. The ILO and the WTO may cooperate o achieve their goals to protect migrant workers on the one
hand and fo accelerate free trade on services without any restriction on the other hand. To achieve this
target, the ILO introduced the World Commission on the Social Dimension of Globalization to study fair
globalization and to formuate a mechanism by which globalization will create opportunity for all. This
reaffimmed the need to realize “universally shared values and principles” o execute any transaclion in this
globalization era, fo make every parly involved enjoy the benefit of globalization. The upiversally shared
values and principles above mentions are as follows:

+  Respect for human rights and human dignity, including gender equality. This lies at the heart of
commitments already undertaken by the internafional community.

«  Respect for diversity of culture, religion, poliical and social opinion, while fully respecting universal
prnciples.

+  Faimess. Faimess is a notion which is deeply felt and clearly recognized by people in every country. it
is a standard of justice which many use o judge globalization and the equitable distibution of its
benefits.

- Sclidarity is the awareness of a common humanity and global citizenship and the voluntary acceptance
of the responsibiliies which go with it. it is the conscious commitment to redress inequalities both within
and between countries. % is based on recogniion that in an interdependent world, povery or
oppression anywhere is a threat to prosperity and stability everywhere.

+  Respest for nature requires globalization to be ecologically sustainable, respecting the natural diversity
of life on earth and the viability of the planet's ecosystem, as well as ensuring equity between present
and future generations 2%

It needs indeed global cooperation and common polifical will to achieve such a mechanism. Furthermore,

the persistent application of international minimum standards of protection established by the ILO, tegether

with non-discrimination principles in the intemational trade in services, will be very useful for maintaining a

sustainable economic development with high respect for human rights and human dignity.

B4 See also: International Labour Office, ‘The .0 at a Glance'.
<http:!!www.ilo.org!publiclenglish’downloadfgianca.pdf>, aceessed 16 November 2006.

B5  Gep: World Commission on the Social Dimension of Globalization: ‘A Fair Globalization: Creating
Opportunity for All'. Geneva, 2004, p.8. <http:/fwww.ilo.org/public/englishfwesdg/docs/report.pdf>
accessed 20 November 2006.
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