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CHAPTER	V	

CONCLUSION	

5.1. CONCLUSION	

Avoidance	is	a	particularly	drastic	and	incisive	remedy,	releasing	the	parties	

from	 their	 contractual	 obligations	 and	 putting	 an	 end	 to	 the	 maxim	 pacta	 sunt	

servanda	 for	 the	 contract.	Under	 the	CISG,	 the	 concept	 of	 avoidance	 is	 similar	 to	

termination	of	a	contract	where	such	a	remedy	could	only	be	 invoked	 in	cases	of	

fundamental	 breach	 and,	 thus,	 the	 ultima	 ratio	 of	 remedies.	 The	 concept	 of	

avoidance	 under	 the	 CISG	 thus	 presupposes	 the	 existence	 of	 a	 valid	 contract.	

Meanwhile,	 under	 the	 UPICC,	 avoidance	 is	 a	 remedy	 granted	 in	 cases	where	 the	

contract	is	invalid	because	of	defective	consent,	such	as	a	mistake	or	fraud.	Failure	

to	disclose	certain	information	may	amount	to	mistake	or	fraud	when	there	is	such	

a	duty	to	disclose.	There	is	no	specidic	obligation	to	disclose	under	the	UPICC	as	the	

UPICC	delegates	it	to	the	parties’	own	circumstances	based	on	the	principle	of	good	

faith	 and	 fair	 dealing.	 Nevertheless,	 the	 following	 four	 factors	 will	 help	 in	

determining	when	such	a	duty	is	imposed:	(1)	a	special	expertise	of	the	party	with	

an	 alleged	 duty	 to	 disclose;	 (2)	 the	 ease	with	which	 the	 other	 party	 could	 have	

obtained	outside	 information;	 (3)	 the	nature	of	 the	 contract;	 and	 (4)	 the	 type	of	

relationship	between	the	contracting	parting	parties.		

In	 regard	 to	 the	 type	 of	 information	 to	 be	 disclosed,	 it	 is	 the	 generally	

accepted	view	that	material	information,	whether	intrinsic	(pertaining	to	the	item	

itself)	and	extrinsic	(related	to	the	market	or	environment),	that	might	potentially	

impact	the	substance	of	the	transaction,	such	as	the	price	of	the	transaction,	must	be	

disclosed.	 While	 it	 can	 be	 argued	 that	 material	 information	 that	 is	 condidential	

should	 not	 be	 disclosed,	 if	 the	 parties	 involved	 in	 a	 transaction	 do	 not	 privately	

establish	disclosure	 standards,	 all	material	 information	ought	 to	be	disclosed.	As	

such,	the	existence	of	condidential	information	cannot	be	considered	a	justidication	

for	a	party	to	withhold	any	material	information	from	the	counterparty.	Failure	to	

disclose	such	material	information	may	result	in	a	breach	of	duty	to	disclose.	

A	breach	of	duty	to	disclose	may	amount	to	mistake	and	fraud	as	concealing	

certain	information	may	lead	to	an	error	of	a	party’s	understanding	concerning	the	
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transaction	 it	 is	negotiating.	However,	 the	distinguishing	 factor	when	a	breach	of	

duty	to	disclose	will	amount	to	mistake	or	fraud	is	the	intent	to	deceive.	Under	the	

UPICC,	 a	breach	of	duty	 to	disclose	will	 amount	 to	 fraud	when	 (1)	 the	breaching	

party	intentionally	led	the	counterparty	into	error	by	not	disclosing	the	information	

and	(2)	 thereby	gain	advantage	to	 the	counter-party’s	detriment.	Meanwhile,	any	

breach	of	duty	to	disclose	will	generally	amount	to	a	mistake	as	such	non-disclosure	

will	most	 likely	 create	 a	mistaken	understanding	 of	 the	 transaction	 by	 the	 other	

party.	The	UPICC	does	not	only	prescribe	the	remedy	of	avoidance	for	a	breach	of	

duty	 to	disclose,	 rather	 a	 remedy	of	 damages	 is	 also	 available	 for	 such	 a	 breach.	

Specidically,	 for	 a	 breach	 of	 duty	 to	 disclose	 that	 only	 amounts	 to	 a	mistake,	 the	

parties	 may	 have	 recourse	 to	 adaptation	 or	 rectidication	 of	 the	 contract.	 Thus,	

avoidance	of	a	contract	is	not	the	sole	remedy	in	case	of	a	breach	of	duty	to	disclose.	

5.2. RECOMMENDATION	

In	sum,	the	author	is	of	the	opinion	that	in	order	to	uphold	the	principle	of	

good	 faith	and	 fair	dealing,	parties	 to	an	 international	 transaction	must	 take	due	

care	 in	 disclosing	material	 information	 to	 their	 counterparties	 in	 order	 to	 avoid	

mistakes	 or	 claims	 of	 fraud	 in	 the	 transaction.	 Preventative	 action	 is	 always	

preferable,	 as	 disputes	 arising	 from	 mistakes	 or	 fraud	 will	 incur	 significant	

additional	 costs	 in	 time	and	money	 to	 resolve.	However,	 it	 is	 acknowledged	 that	

international	contract	law	is	deficient	in	providing	detailed	explanations	of	the	duty	

to	 disclose	 and	 the	 kinds	 of	 information	 to	 be	 disclosed.	 Consequently,	 a	 more	

nuanced	examination	of	the	obligation	to	disclose	and	the	information	that	should	

be	 made	 available	 under	 international	 contract	 law	 is	 required	 to	 prevent	 any	

misapprehension	or	errors	during	negotiations.		

The	 author	 aims	 to	 establish	 this	 thesis	 as	 a	 foundation	 for	 conducting	

further	research	and	analysis	on	the	duty	of	disclosure	and	its	associated	remedies.	

This	thesis	also	serves	to	fill	 the	gap	in	Indonesian	law	regarding	its	approach	to	

fraud.	As	the	nature	of	business	in	Indonesia	is	largely	growing	and	expanding,	there	

is	 an	 expected	 increase	 in	 the	 ways	 in	 which	 parties	 seek	 to	 gain	 profit	 in	 a	

fraudulent	manner,	including	deceiving	the	counterparty	in	a	subtle	manner	by	not	

disclosing	all	 information.	The	current	provisions	on	 fraud	under	 the	 Indonesian	
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Civil	Code	have	an	obscure	threshold,	rendering	it	difficult	for	parties	to	invoke	such	

provisions	 in	cases	of	 fraud	by	non-disclosure.	 It	 is	 therefore	 imperative	 that	 the	

Indonesian	Civil	Code	is	modernised	to	cover	a	wider	range	of	aspects	of	contractual	

dealings.	 In	particular,	 it	 is	beneficial	 for	 the	 Indonesian	Civil	Code	 to	amend	the	

provisions	 relating	 to	 fraud	 to	 reflect	 the	 international	 standards	 for	 contractual	

transactions	 as	 crystallised	 in	 the	UPICC.	 Furthermore,	 as	 the	UPICC	 serves	 as	 a	

general	principle	of	international	contract	law,	the	UPICC's	provision	on	fraud	as	a	

ground	 for	 avoidance	 may	 serve	 as	 a	 supplementary	 interpretative	 means	 for	

Indonesian	 courts	 in	 interpreting	 the	 provisions	 of	 the	 Indonesian	 Civil	 Code	

relating	to	fraud.	The	compatibility	of	the	UPICC	and	the	Indonesian	Civil	Code	may	

therefore	promote	the	development	of	the	Indonesian	system	and	jurisprudence	of	

contract	law.		
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