CHAPTERYV
CONCLUSION

V.1  Conclusion

The sporadic events of armed conflict affecting the natural environment should be
considered as war crimes. Specifically, the Kakhovka dam case had raised environmental
issues due to its important role towards humans, industrial sites, energy providers, and
also towards the environment. The destruction of the Kakhovka dam caused significant
damage towards the environment with climate change, prolonged moisture to several
species of pines that usually live in damp soils, ruining the spawning areas for fish, the
spilling of oil that disturbs the ecological balance of the Black Sea, and more. Such
widespread, long-term, and severe damage should be considered as war crimes and
violates Article 8(2)(b)(iv) of the Rome Statute. Furthermore, these armed conflicts that
impacted the environment happened after the enforcement of the Rome Statute where
there is a Court with jurisdiction for such crimes. Therefore, the Kakhovka dam case
should be brought to proceedings.

However, this did not happen due to the high threshold nature of Article
8(2)(b)(iv) specifically on its terms, “widespread, long-term, and severe.” Those terms
used by the Rome Statute were inspired by the AP I, therefore we should look into the
travaux preparatoires of AP 1. Pursuant to the commentaries of AP I, the threshold for
widespread and severe is non-existent. The commentaries of AP I only provide the
threshold for long-term which counts for decades. This standard is considered as vague
and too high, leaving no cases brought to the ICC regarding environmental damages. A
continuous use of those interpretations would lead to legal nullity where the regulation
serves no purpose because even the greatest environmental damage does not meet the
threshold of Article 35(3) and 55(1) of the AP I and Article 8(2)(b)(iv) of the Rome
Statute.

Article 1 of the ENMOD used a similar term which is “widespread, long-lasting, or
severe.” Although Article 1 of the ENMOD has a non-cumulative nature compared to both
the AP I and the Rome Statute which has a cumulative nature, the understanding of Article
1 of the ENMOD from A/31/27 UNGA Document provides a complete and clear threshold
for those terms. Most importantly, the threshold for Article 1 of the ENMOD sets a lower
standard than the one provided for the AP I. Therefore, the threshold for the term
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“widespread, long-term, and severe” under Article 8(2)(b)(iv) of the Rome Statute should

follow the threshold of Article 1 of the ENMOD.
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