BABV
PENUTUP

Kendati telah terdapat beberapa peraturan dalam Hukum Humaniter
Internasional dan Hukum Pidana Internasional yang tidak memperbolehkan untuk
merekrut anak sebagai tentara, pada faktanya anak-anak tetap direkrut dan
digunakan oleh aktor-aktor negara maupun non-negara, terutama dalam NIAC.
Selain itu, pada umumnya, hukum yang ada dan mekanisme implementasinya
masih secara dominan difokuskan pada negara-negara. Oleh karena itu, timbul
kesulitan dalam menerapkan peraturan yang ada kepada Kelompok Bersenjata
Non-Negara dan meminta pertanggung jawaban atas pelanggaran dari peraturan
yang ada.

Rekrutmen berupa enlistment dan conscripting anak di bawah 15 tahun ke
dalam kelompok bersenjata pada NIAC digolongkan sebagai kejahatan perang
dalam Rome Statute. Adapun, Rome Statute sebagai statuta dari ICC hanya
memiliki yurisdiksi terhadap natural persons. Oleh karena itu, terdapat kebutuhan
untuk mencari individu yang dapat dimintakan pertanggungjawaban atas
kejahatan tersebut. Berdasarkan kasus ICC yang berkaitan dengan rekrutmen
Tentara Anak oleh Kelompok Bersenjata Non-Negara dalam NIAC yaitu kasus
Lubanga, Ntaganda, dan Ongwen, masing-masing dari mereka sebagai pimpinan
dari Kelompok Bersenjata Non-Negara menjadi pihak yang bertanggung jawab
secara individu atas kejahatan rekrutmen Tentara Anak. Hal tersebut dikarenakan
sebagai pimpinan, mereka memiliki otoritas, kontribusi yang esensial dalam
pelaksanaanya, serta peran yang besar dalam perencanaan, pelaksanaan, serta
pembuatan kebijakan yang berkaitan dengan rekrutmen tersebut. Terkait dengan
peran tersebut juga Lubanga, Ntaganda, dan Ongwen dinyatakan telah melakukan
commission berdasarkan Pasal 25 ayat (3) buir (a) Rome Statute.

Adapun, untuk sebuah kasus dapat diadili di ICC, maka terdapat
prosedur-prosedur yang harus dipenuhi. Pertama, adanya referral mengenai situasi
tersebut oleh Negara, Security Council, atau Prosecutor secara proprio motu.

Kedua, adanya preliminary examination yang terdiri dari initial assessment,
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Jjurisdiction (temporal, teritorial, subject matter, dan personal), admissibility, dan
justice assessment. Dengan itu, maka dimungkinkan untuk pimpinan dari
Kelompok Bersenjata Non-Negara untuk dimintakan pertanggungjawaban
individu atas rekrutmen Tentara Anak dalam Konflik Bersenjata

Non-Internasional.

105



DAFTAR PUSTAKA

Buku

Briggs, immie. Mnnocents Lost: When Child Soldiers Go To War. New York:
Basic Books, 2005,

Dewi, Yustina Trihoni Nalesti. Kejahatan Perang dalam Hukum [Internasional
dan Hukum Nasional, Jakarta: PT RajaGrafindo Persada, 2013,

Fleck, Dieter. The Handbook of International Humanitarvian Law, New York:
Oxford University Press, 2009

Henckaerts, Jean-Maric dan Louise Doswald-Beck., Customary International
Humanitarian Law, Vol I: Rules. Oxford: Oxford University Press, 2005,

Intermational Committee of the Red Cross, International Humanitarian Law and
the Challenges of Contemporary Armed Conflicts. Geneva: International
Committee of the Red Cross, 2015,

International Criminal Court. Understanding the International Criminal Court.
Pen Haag: International Criminal Court. 20240,

Leggiere, Michael. The Fall of Napoleon: The Allied Invasion of France
181 3—1814. Cambridge: Combridge University Press. 2007,

Machel. Graga. The Mache! Review 1996-2000, Canada: UNICEF, 20010},

Melzer, Nils. International Humanitarian Law 4 Comprehensive Iniroduction.
Geneva: International Committee of the Red Cross, 2019,

Melzer, Nils. laterpretive Guidance on the Netion of Divect Participation in
Hosrilities Under International Mumanitarian Law. Geneva: International
Committee of the Red Cross, 2009,

Mulinen, Frederie de. Handbook of the Law of War for drmed Forces. Genevi:
ICRC, 1987.

Permanasari, Arlina, et al. Pengantar Hukum Humaniter. Jukarte: International
Committee of The Red Crogs, 1999

Olasolo. Héctor. The Criminal Responsibiline of Senior Political and Military
Leaders as Principals to International Crimes. Oxford: Hart Publishing,

2009

Sefriani. Hukum hternasional: Suaty Pengantar Edisi Kedua. Jakarta: Rajawali
Pers, 2016,

Shaw, Malcolm N. Imernational Law. New York: Cambndge University Press,
2017.

Solis, Gary. The Law of Armed Conflict International Humanitarian Law in War.
New York: Cambridge University Press, 2010.

Tasrif, 8. Hukum Internasional tentang Pengakuan dalam Teori dan Praktek.

Jakarta: Abardin, 1990,

106



Jesis

Atomssa, Lydia Tujuba. “Accountability of States and Non-state Actors under the
International Law of Child Soldiering."” Tesis, University of Oslo, 2008,

Cleftheriou, Despoina, “Substamtive Law Defences before the ICC: The "Child
Soldier Defence” and its Effects on the Ongwen Trial™, Tesis, Universiteit
Van Amsterdam, 2019,

Jurnal

Badar, Mohamed Elewa. “Drawing the Boundaries of Mens Rea in the
Jurisprudence of the International Criminal Tribunal for the Former
Yugl}hl-]\-'m Infrmrmmmf Criminal Ltm Ri-'”!"lt 6. (2006), 313-34%.

Berry, Jo de. "Child ‘iﬂldlcrs and the Convention on the Rights of the Child.”™ The
Annals of the American 1r'mfcmn of F"ﬂfﬂuﬂf and Sovial Science 575
(2001): 921035, i 49182,

Case Matrix Nelwork, International Crrm:rruf Law Guidelines:  Commiand
Responsibility. Brussels: Centre for International Law Research and
Policy, 2016. legal-tools org/doc/ 744 Lad/pdf

Effendi, Tolib. Hukum Pidana Internasional. Yogyakarta: Penerbit Pustaka
Yustisia, 2014,

Gunakaya, Widiada. “Peranan dan Prospck “International Criminal Court”
Sebagai  International  Criminal  Policy  Dalam Menanggulangi
“International Crimes™. Wawasan Vuridika 29. no 2 (2013): 789-836.,
hitps://doi.org/ 102507 2wy, w2912 66

Goy, Barbara. "Individual Criminal Responsibility before the Intermational

Criminal Court: A Comparison with the Ad Hoc Tribunals " International
[ rrmm:r." Law HFW e 12 no. | {2012} 1-70),
; - g

Honwana. Alcmda ‘Children in War: Reintegrating Child Soldiers™. 1DS Bulletin
40. no. 1 (2009): 63-68. hups://doi.ore/10.1111/,1759-5436,2000.00010.x
Kurth, Michael E. “The Lubanga Case of the International Crminal Court: A
Critical Analysis of the Trial Chamber’s Findings on Issues of Active Use,
Age, and Gravity"”. Goettingen Jowrnal of International Law 5. no, 2
(2013);431-453, hups:www eoiilew/issues/32032 complete edition.pdf
Madubuike-Ekwe, Joseph N. “The International Legal Standards Adopted to Stop
the Participation ol Children in Armed Conflicts™. dmmual Survey of
International  and  Comparative  Law 1l. no. | (2003).
httpsdisitalecommens. law geu eduw/apmlsurvey/vol L Liss /3
Masol, Sergii. “War Cromes of Conscription, Enlistment and Use of Child
Soldiers: Expendable Human Rights Rhetoric of the International Criminal
Court”, Humanitires Vilkervecht: Jowrnal of International Law of Peace

107



ened Armed Conflict 1. (2020); 193-208.
hipswww storore/stpble/c483079 18

Meron, Theodor, “International Humanitarian Law from Agingourt to Rome™.
Tnternational Law Studiex 75. (2005}, 301-311.
B o Ty L g ot Forintdnitenarce atrd poent Midhet ] e 1LY B 05t

Munawar, Kukun Abdul Syakur. “Pembuknan Unsur Niat Dikaitkan dengan
Linsur Mens Rea dalam I'lnr.luk Pldill"ld Korapsi™, Galuh Justisi 3. no. 2
(2011 5): 208-229, Mg v3i2 420

Sinha, Mano) K. 2005, “Hinduism and international humanitarian law.”
Iniernational Review of The Red Cross 87. No B3R (2005); 285-294,
hitps:/fdolore/ 10 101 T/SIRIGIRIIO0IR1342

Skjelderup, Michael. "Hudud Punishments in the Forefront: Application of
Islamic Criminal Law by Harakat Al-Shabaab Al-Mujahideen", Jowrnal of
Law  and va;gum 2!1 ne, 2, (2014) 317 - 329,

Suwartono, Rahddmn DII]I-'ILH Barraq. “Penggunaan Tentara Anak Oleh Aktor
Selain

Negara  Ditinjau Dari Hukum  Humaniter  Intemasional.”™  Jurnal
ﬂuﬁum fus Quia  fustm 27, mo. 3 (2020);  526-346.

Werle, Gerhard. “Indwldual Criminal Responsibility in Article 235 1CC Stature."
Jowrnal of International Criminal Justive 5, no. 4 (2007): 953-976.
hips:idor.org! 10,1093 icl/ mgm039

emina arks

Drumbl, Mark, “Seminar Remarks: Children and International Criminal Justice,
University of Georgia School of Law Conference on Children and
Iiternational Criminal Justice: Children, Armed Violence and Transition:
Challenges for International Law & Policy”™. Georgia: Umiversity of
Georgia School of Law, 2014.

Internet
ABA-ICC Project. “How the ICC Works™. ABA, 16 Desember 2023,

httpsshow-the-icc-works.aba<ice.oro/

Claire Klobucista et al. “Al-Shabaab”. Council on Foreign Relations, 6 Januan,
2023, Al-Shabasb | Council on Foreien Relations (clr.org

Coalition for the International Criminal Court. “Thomas Lubanga Dyila™
Coalition for the International Criminal Court. 18 Januari 2023, Thomas

108



Lubinog  Dwilo Coalition for the Intemational Crmunol  Court

{coalitionfortheicc.orgl
Comell Law School Legal Information Institute. “Actus Reus”™. Comell Law
School Legal Information Institute. 18 Januari 2023, actus reus | Wex | 118

Danya Chaikel. “The 1CC's Child Soldier Provisions; Time to Close the

Three-Year Gap”. International Justice Monitor. 26 Junuari 2024. The

ICC's. Clyld Soldier Prmmmn Jume 1o Close the Three-Year Gap —
ernationa) Just ' ]

Eugenia Levine. “Command Responsibility the Mens Rea Requirement™. Global
Policy Forum. 20 Desember 2023,

hitps:y/archive. elobalpalicy. oro/miljustice/veneral/ 2005/command. him

Gengva Academy. “Non-State Actors.” Geneva Academy. 25 Maret, 2023,
Non-State Actors - The Geneva Acadenmy of International Humanitarian

Low o !
Human Rights Watch. “It’s Like We're Always in o Prison”™. Human Rights
Waich, 1 Maret 2023,

httpsswwa hrworgdsites/defadlt®e2001les/report pdFsomaligd2 18 web.p

Human nghf-b Watch, “Somalia: Al-Shabab Demanding Children”, Human Rights

Watch. 1 Januari, 2023, Somalia: Al-Shabab Demanding Children | Human
Rights Watch (hrw.org)

International Cemmittee of The Red Cross. "Armed Groups™. International
Committee of The Red Cross. 25 Maret, 2023, Armed groups | How does
law proteet in war”? - Onhline casebook {icre.org)

International Committee of the Red Cross. "Civilians, How Does Law Proteet in
War?™.  International Committee of the Red Cross. 6 Januar, 2023,

International Committee of the Red Cross. “Child Soldiers, How Does Law
Protect in War?”. International Committee of the Red Cross. 3 Januari,
2023, Child soldiers | How does law protect in war? - Online casebook
Licre.org)

International Committee of the Red Cross. "Customary [HL - Rule 1"
International Committee of the Red Cross. 28 Januari 2024, Customary
THL - Rule 1. The Principle of Distingtion bepween Civilians and
Combalants Gere arg)

International Committee of the Red Cross, “Combatants and POWs, How Does
Law Protect in War?". Imermational Committee of the Red Cross. 3
Januari, 2023, Combatants and POWs | How does lyw protect in war? -
Cnline caseh 1CTL.OF

International Commitiee of the Red Cross. “Engaging Non-state Armed Groups
on the Protection of Children™. International Comnuttee of the Red Cross.

109



I8 Junuari, 2023, Eneasine Nop-siate -\.mu—'d Groups on the Protection of

Chi

Tnternational Committee of the Red Cross. “Huw is Iht Tt:n'n ‘Armr:d Confliet!
Defined in International Humanitarian Law?", lmemalmnal Cummn:ec of

ﬂm Red Cms:s 28 Januan 1[}24

International Committee of The Red Cross. “IHL Databases Customary [HL™.
International {.crmmlrtt:e D’r The Rf.‘.d Cross. 3I Oktober, 2022, Customary

International Comumittee of The Red Cross. “Tnternational Humanitarian Law

Answers To Your Questions”™. ReliePWeb. 31 Oktober, 2022. ntermational
Humanitarian Law g 3 sl RelieMwe

International Committee of the Red Cross. “Mercenaries™, International
Committee nt the Red Lmab 29 JHnuan 2024, Mercenarics | How does

International Committee of the Red Cross. “Military Necessity™. International
Committee  of the Red Cross. 16 September. 2023,
hipsy/easchook. icre.orp/a o 2/ olossarv/military-necessity

International Committee of the Red Cross. “Principles and Rules of International
Humanitarian Law Applicable to the Use of Explosive Weapons in
Populated f-'treas !ntcmalmna1 Lummntcu ui‘ the Red Cross. 11 Mei,
‘]n’ls L XA e 3

dfaie)

International  Commitiee  of the Red Cross. “Prmciple of  Distinction™

International  Committee  of the Red Cross. 11 Mei, 2023,

hitps://

-asehoollere_orelaw/principle-distinets

International Committee of the Red Cross. “Prisoners of war: What You Need to
Know”, International Committee of the Red Cross. 10 Desember

2023 Pris ' ;
International  Commitiee of the Red Cross. Fmpummm]ﬂy lnternational
Committee  of the Red Cross. 16 September, 2023,
g o, 2iolossanyproptrtiona iy [The®%u20
hits.and o 20direct®420milila

casehook. icre.o bexts

Itz

yia20advantages anticipated o .2“ 099D

International Committee of the Red Cross. “Protection of Children in International
Humanitarian Law™, International Committee of the Red Crass. 10
Januari, 2023, ['p ' i 1 tlari
ICRC

International Committee of the Red Cross. “Rule 153 Command Responsibility
for Failure to Prevent, Repress or Report War Crimes”. Intemational
Committee of the Red Cross. 01 Februari 2024, [HL - Rule 153

10



Comrannd Responsibility for Failure to Prevent, Repress or Repori War

Lrimes (icrec.org)
International Committee of the Red Cross, “The Geneva Conventions of 1949 ynd
their Additional Protocols™, International Committee of the Red Cross. 10 Januar,
2023, Geneve Conventions and their Additional Prowoeols | ICRC
International Committee of the Red Cross. “The Principle of Distinction™.
International Committee of the Red Cross. 07 November. 2023,

Ity wwwicre.ore/sites/defauli fles/swystwye/war-and-law/03 distinctio
-0 pudf

International Committee of the Red Cross. “Unnecessary Suffering™. International
E‘ommlttec of the Red Cross. 20  September, 2023,

International Commuittee of the Red Cross. “What 15 International Humanitarian
Law?.” International Committee of the Red Cross. 9 Mer, 2023,

what s ihlpdl (icee org)

International Crime  Database. “The Prosecutor v, Thomas Lubanga Dyilo™
International Crime Database, 27 Januari 2024, 1CD - Lpbangas - Asser
Lostiture (internationalerimesdatdbase.org

International Criminal Court. “About the Court™. Tnternational Criminal Court. 18
Januari, 2023, 8 i rini lee-vpld

International Criminal Court. “Lubanga Case™. Immaunnﬂl Cnmmal Court. I8
Tanuari 2023, L | Intermational Crimi i :

International Criminal Court. “Situation in the I.}t:mui.:rum: Republic of the Congo
The Prosecutor v. Bosco Ntaganda®™. Case Information Sheet. | Desember
2023, *"Case Information Sheet - The Prosecutor v. Bosco Niaganda

T 'H {
Intermational  Crisis  Group. “Somalia”. Crisis Watch. 5 Desember 2023,
https://www.crisisgroup.ore/crsiswatch/ februarv-2019#somalia
International Institute for Strategic Studies. “Somalia — Military and Security
Updates 20187, Armed Conflict Databas'a- 30 Nnvemher 2023,
http://acd.ijss. o i
&page=S

~r/conflicts.aspx’i

Medecing Sans Frontieres, “The Practical Guide 1o I-Iun'tamlanan Law Mr.declns
Sﬁnh Frontieres. 1[ kahbr 1[]22 Dociors

Office of the Historian. “The Nurembmg Trial and the Tokyo War Crimes Trials
(1945-1948)", Office of the Historian, Foreign Service Institute, United
States Department of State. 16 Desember 2023.
hitps://history.state. gov/milestones/ 1945- 1932/ nuremberg

Open Society Justice Initiative, “Briefing Paper The Trial of Bosco Ntaganda at
the ICC™. Open Socicty Justice Initiative. | Desember 2023,

11



Open Society Justice Initintive. “The Trial of Dominic Ongwen at the ICC: The
Judgment™. Bricfing Paper. 15 Desember 2023,
briefing-paper-dominic-ongwen-trinl-judgment-202 10202 pdf
(justiceinitigtive.or)

United Nations Office for the Coordination of Humanitarian Affairs. “Child
Soldiers World Index Reveals Shocking Scale of Child Recruitment
ﬁmund the World.” ReliefWeh. Dmk_ﬁen pndd 13 Agustus 2022, Child

of child recrutment around

& world - Wo ief Wael
Reuters. “More Than 8,300 Children Used as Soldiers in 2020: UN." Reuters. 12
Agustus, 2022, More than 8.500 children used as soldiers in 2020; U.N.

Reuters, children used as soldiers mn 2020: 1IN, | Reuters

RULAC. “Non-International Armed Conflict in Somalia”, Geneva Academy. 11
Desember "I’J..S

tpas ww rulac

Santur, Hassan. churler 5 Dlary Heal Somalia’s Former Child Soldiers. Heal a
Mation”. The New Humanitaran, 01 Desember, 20230 The New
Humanitarian | Reporter’s Disry: Heal Somalia’s former child soldiens,

lieal a nation

Schmutt, Michae! N, "Non-lnternational Armed Confhices in International Law™.
Intcmﬂimnal Committece of the Red Cross. 26 Janvari 2024
e ~— o : .

casebook (icrc.org)

UNICEF. “Children Recruited by Armed Forces or Armed Groups.” UNICEF. 12
Agustus, 2022,  Children reernted by armed forees or armed sioups
UNICEF .

United Nations International Criminal Tribunal for the former Yugoslavia.
“International  Criminal Tribunal for the former Yugoslavia™ United
Mations International Residual Mechanism for Criminal Tribunals. 16
Desember 2023, hilps://'www.icty.orp/

United Nanons International Crimunal Tribunal for the former Yogoslavia, “Key
Figure Cases”, United Nations International Residual Mechanism for
Criminal Tribunals, 6 Desember 2023
[ttps: wiww actv.oreend cases kev-tfipurnes-cases

United Nations International Residual Mechanism for Criminal Tribunals, “The
ICTR in Brief”. United Nations International Residual Mechanism for
Criminal Tribunals. 16 Desember 2023, htps:/unictrirmet.org/en/tribunal

United Nations Office on Genocide Prevention and the Responsibility to Protect.
*War Crimes™. United Nations Office on Genocide Prevention and the
Responsibility to Pretect. 18 Januari., 2023, LUnited Nations OfTice on
Genpeide Prevention and the Responsibility 1o Protect




Publikasi

European Union Agency for Asvlum. Semalia Tareeted Profiles. Valletta, Malta,
2021.

Fédération Internationale pour les Droits Humains. Preliminary Examinations at
the 1CC: An Analysis of Prosecutor Bensowdas Legacy. Paris, Prancis,
2021.

Office of The Prosecutor. Policy Paper on Preliminary Examinations. Den Haag,
Belanda, 2013,

United Nations Office of the High Commissioner for Human Rights. Democratic
Republic of the Congn [993-2003 UN Mapping Report. Geneva,
Switzerland, 2010,

AW, |

Lawand, Kathleen."Internal Conflicts or Other Situations of Violence — What is
the Difference for Victims?™, International Committee of the Red Cross, 10
Desember 2012,

[ttos:wsow e re. oredeinddoe resources/documenta/intenview 201 2/ 1 2- 1 O=ni

ac-non-intemational-urmed-conflict.htm

Instrumen Hukum Internasional

Cape Town Principles and Best Practice on the Prevention of Recruitment of
Children into the Armed Forees and Demobilization and  Social
Reintegration of Child Seldiers in Alrica 1997,

Convention on the Rights of the Child 1989,

Greneva Convention (1) for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field 1949,

Gieneva Convention 11 relative to the Treatment of Prisoners of War 1949,

General Orders No. 100 "Instructions for the Government of Armies of the Unitad
States in the Field".

Optional Protocol to the Convention on the Rights of the Child on the
Imvolvement of Children in Armed Conflict 2000,

Paris Principles on the Involvement of Children in Armed Conflict 2007,

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Vietims of International Armed Conflicts (Protocol 1)
1977.

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of Non-International Armed Conflicts (Protocol
I 1977.

Rome Statute of the International Criminal Court 199%.

Statute of the International Criminal Tribunal for the Former Yugoslavia,

Statute of the International Tribunal for Rwanda.

113



The Charter of the International Military Tribunal (Nuremberg Charter).

The Charter of the United Nations.

The Hague Convention (IV) respecting the Laws and Customs of War on Land
and its annex: Regulations concerning the Laws and Customs of War on
Land 1907,

114



	6051901007-Bagian 10
	6051901007-Bagian 11

